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DIVISION I 
PROVINCE PAYMENTS TO PROJECT CO 

PART 1 
PAYMENT OBLIGATIONS OF PROVINCE 

1.1 Obligation to make Progress Payments 

(a) Subject to the provisions of this Schedule, the Province shall make Progress Payments, in 
arrears, to Project Co on account of the Contract Price in the amounts determined in 
accordance with Part 2 [Calculation of Progress Payments] of this Schedule and the 
procedure set out in Part 10 [Payments] of this Agreement. 

(b) Subject to the provisions of Part 10 [Payments] of this Agreement, each such Progress 
Payment shall be calculated in accordance with Part 2 [Calculation of Progress Payments] 
of this Schedule. 

(c) Without prejudice to Section 10.8 [Payment of Disputed Amounts] of this Agreement, the 
Province shall make payment to Project Co of the net amount approved in respect of a 
Draw Request pursuant to Section 9.1(m) of this Schedule by not later than the later of: 

(i) the fifth Business Day following approval in respect of the Draw Request 
pursuant to Section 9.1(m) of this Schedule; and 

(ii) where a drawdown of funds from the Senior Lenders under the Senior Lending 
Agreements has been requested by Project Co in respect of costs incurred in the 
Payment Period to which the Draw Request relates as indicated in a statement 
included in or accompanying the Draw Request pursuant to Section 9.1(e) of this 
Schedule, the fifth Business Day after the Province has received a confirmation 
from the Agent that states that:  

(A) without warranty to the Province as to the truth or accuracy of statements 
of Project Co or others which are accepted by the Agent as 
demonstrating satisfaction of any condition precedent, all conditions 
precedent to the drawdown of funds requested by Project Co from the 
Senior Lenders under the Senior Lending Agreements in respect of costs 
incurred in the Payment Period to which the Draw Request relates have 
been satisfied (or waived by the Senior Lenders); and 

(B) the Senior Lenders shall be advancing funds in the amount set out in the 
statement included in or accompanying the Draw Request to Project Co 
in respect of costs incurred in such Payment Period within the time 
period provided therefor in the Senior Lending Agreements, 

provided that, where a drawdown of funds from the Senior Lenders under the 
Senior Lending Agreements has been requested by Project Co in respect of costs 
incurred in the Payment Period to which the Draw Request relates, and the 
Agent, following receipt of such request, does not provide the confirmation 
referred to in this Section as a result of not all such conditions precedent having 
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been satisfied or waived, the Province shall not be obliged to make payment of 
the amount approved in respect of the Draw Request pursuant to Section 9.1(m) 
of this Schedule for such Payment Period, unless: 

(C) Project Co demonstrates in writing to the Province, acting reasonably, 
that it has received (by way of a subscription for shares in the capital of 
Project Co or advance of subordinated debt) funds in replacement for 
those requested from, and not advanced by, the Senior Lenders; 

(D) Project Co has provided the Province with (1) a notice from the Agent of 
all conditions precedent that have not been satisfied or waived and an 
explanation of why the Agent considers that they have not been satisfied 
or waived and (2) such further information as may be reasonably 
requested by the Agent relating to the circumstances causing the non-
satisfaction and/or non-waiver of any such conditions precedent; and 

(E) the Province determines, acting reasonably, that no Project Co Default 
has occurred or would occur due to existing circumstances, including the 
circumstances surrounding the failure to fund by the Senior Lenders but 
excluding the failure of the Senior Lenders to advance the requested 
funds, 

and provided further that, if as a result of a negative determination by the 
Province under Section 1.1(c)(ii)(E) of this Schedule, payment by the Province of 
the amount approved in respect of the Draw Request pursuant to Section 9.1(m) 
of this Schedule for the relevant Payment Period is delayed, the Province agrees 
to make such payment to Project Co at such time as a positive determination can 
be made (provided that the requirements of Sections 1.1(c)(ii)(C) and (D) of this 
Schedule are also met at the same time). 

(d) The Province shall have no obligation to pay or be responsible in any way for payments 
to Principal Contractors or Subcontractors. 

1.2 Obligation to make Substantial Completion Payment 

(a) Subject to the provisions of Part 10 [Payments] of this Agreement and this Schedule, the 
Province shall pay to Project Co, on account of the Contract Price and in accordance with 
the procedure set out in this Section 1.2, the amount of $451,897,641.67 (the 
“Substantial Completion Payment”); 

(b) At any time after issuance of the Certificate of Substantial Completion, Project Co may 
submit to the Province’s Representative a draft Payment Application in the applicable 
form set out in Appendix E [Forms] to this Schedule and accompanied by the 
documentation specified therein, requesting payment of the Substantial Completion 
Payment, and arrange with the Province's Representative a reasonable opportunity for the 
Province's Representative to meet with Project Co’s Representative to review the draft 
Payment Application and review such documentation as the Province's Representative 
may request. 
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(c) If the Province’s Representative identifies any deficiencies or inaccuracies in (or any 
disagreement with any estimate of the costs for remedying any Final Deficiency List 
Deficiency included in the work papers accompanying) the Payment Application, the 
Province’s Representative shall notify Project Co of the Province’s calculation of the 
Substantial Completion Payment and any retentions therefrom within five Business Days 
of the draft Payment Application being delivered pursuant to Section 1.2(b) of this 
Schedule. 

(d) Project Co shall cooperate with the Province's Representative to reach agreement on the 
finalized Payment Application and the calculation of the Substantial Completion Payment 
and any holdbacks or retentions therefrom on or before the fifth Business Day following 
delivery of the Payment Application to the Province’s Representative pursuant to Section 
1.2(b) of this Schedule.   

(e) The Province's Representative shall approve the Payment Application as to the amount of 
the Substantial Completion Payment and any holdbacks or retentions therefrom not in 
dispute within five Business Days of the Payment Application being agreed upon 
pursuant to Section 1.2(d) of this Schedule. 

(f) Without prejudice to Section 10.8 [Payment of Disputed Amounts] of this Agreement, the 
Province shall, after withholding: 

(i) the amount of $30,000,000 (the “On-Time Performance Demonstration 
Completion Amount”); 

(ii) the amount of $10,000,000 (the “TIDS Performance Demonstration 
Completion Amount”); 

(iii) the Deficiency Holdback; 

(iv) the Warranty Holdback; and 

(v) the Builders Lien Holdback, 

make payment to Project Co of the net amount of the Substantial Completion Payment 
approved pursuant to Section 1.2(e) of this Schedule by not later than the tenth Business 
Day following approval of the Payment Application pursuant to Section 1.2(e) of this 
Schedule. 

(g) The Province is not required to pay interest to Project Co in respect of any amounts 
withheld from the Substantial Completion Payment that the Province is entitled to 
withhold pursuant to this Agreement. 

1.3 Obligation to pay On-Time Performance Demonstration Completion Amount  

(a) Subject to the provisions of Part 10 [Payments] of this Agreement and this Schedule, the 
Province shall pay to Project Co, in accordance with the procedure set out in this Section 
1.3, the On-Time Performance Demonstration Completion Amount. 
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(b) Following the On-Time Performance Demonstration Completion Date, Project Co may 
submit to the Province’s Representative a Payment Application in the applicable form set 
out in Appendix E [Forms] to this Schedule and accompanied by the documentation 
specified therein, requesting, subject to Section 1.3(g) of this Schedule, payment of the 
On-Time Performance Demonstration Completion Amount (or any portion thereof not 
replaced by an On-Time Performance Demonstration Letter of Credit) and/or, if 
applicable, the return of any On-Time Performance Demonstration Letter of Credit 
provided by Project Co. Project Co shall arrange with the Province’s Representative a 
reasonable opportunity for the Province’s Representative to meet with Project Co’s 
Representative to review the draft Payment Application and review such documentation 
as the Province’s Representative may request.    

(c) If the Province’s Representative identifies any deficiencies or inaccuracies in the 
Payment Application, the Province’s Representative shall notify Project Co of the 
Province’s calculation of any holdbacks or retentions from the On-Time Performance 
Demonstration Completion Amount within five Business Days of the draft Payment 
Application being delivered pursuant to Section 1.3(b) of this Schedule.  

(d) Project Co shall cooperate with the Province’s Representative to reach agreement on the 
finalized Payment Application and the calculation of any holdbacks or retentions from 
the On-Time Performance Demonstration Completion Amount on or before the fifth 
Business Day following delivery of the Payment Application to the Province’s 
Representative pursuant to Section 1.3(b) of this Schedule.  

(e) The Province’s Representative shall approve the Payment Application as to the On-Time 
Performance Demonstration Completion Amount within five Business Days of the 
Payment Application agreed upon pursuant to Section 1.3(d) of this Schedule. 

(f) Without prejudice to Section 10.8 [Payment of Disputed Amounts], by no later than the 
tenth Business Day following approval of the Payment Application for the On-Time 
Performance Demonstration Completion Amount pursuant to Section 1.3(e) of this 
Schedule, the Province shall, subject to Section 1.3(g) of this Schedule, make payment to 
Project Co of the On-Time Performance Demonstration Completion Amount approved 
pursuant to Section 1.3(e) of this Schedule (or any portion thereof not replaced by an On-
Time Performance Demonstration Letter of Credit) and/or, if applicable, return any On-
Time Performance Demonstration Letter of Credit provided by Project Co. 

(g) If the On-Time Performance Demonstration Completion Date does not occur on or before 
the On-Time Performance Demonstration Completion Target Date: 

(i) Project Co shall at its cost: 

(A) use all reasonable efforts to achieve On-Time Performance 
Demonstration Completion as soon as possible; and 

(B) comply with any and all instructions from the Province related to the 
achievement of On-Time Demonstration Completion, including 
instructions to carry out specified repairs and work, to replace parts 
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instead of carrying out repairs, and/or to enlist the services of third- party 
consultants or contractors designated by the Province; 

(ii) the Province may, in its discretion upon notice to Project Co, directly retain the 
services of such contractors, consultants and suppliers (including contractors, 
consultants and suppliers that may already be retained by Project Co, such as 
Thales) as the Province determines are needed to achieve On-Time Performance 
Demonstration Completion, and Project Co will fully cooperate and not interfere 
with the Province or any such contractors, consultants and suppliers; and 

(iii) Project Co shall be responsible for all direct and indirect costs incurred by the 
Province, TransLink and/or BCRTC in connection with the efforts to achieve On-
Time Performance Demonstration Completion after the On-Time Performance 
Demonstration Completion Target Date, and accordingly the Province shall be 
entitled: 

(A) irrevocably to retain from the On-Time Performance Demonstration 
Completion Amount (or any portion thereof not replaced by an On-Time 
Performance Demonstration Letter of Credit); and/or 

(B) if an On-Time Performance Demonstration Letter of Credit has been 
provided by Project Co, to make a demand under such Letter of Credit; 

the aggregate amount of such costs.  Upon request from Project Co, the Province 
shall provide Project Co with copies of receipts and other documentation 
evidencing such costs. 

1.4 Obligation to pay TIDS Performance Demonstration Completion Amount  

(a) Subject to the provisions of Part 10 [Payments] of this Agreement and this Schedule, the 
Province shall pay to Project Co, in accordance with the procedure set out in this Section 
1.4, the TIDS Performance Demonstration Completion Amount. 

(b) Following the TIDS Performance Demonstration Completion Date, Project Co may 
submit to the Province’s Representative, a Payment Application in the applicable form 
set out in Appendix E [Forms] to this Schedule and accompanied by the documentation 
specified therein, requesting, subject to Section 1.4(g)of this Schedule, payment of the 
TIDS Performance Demonstration Completion Amount (or any portion thereof not 
replaced by a TIDS Performance Demonstration Letter of Credit) and/or, if applicable, 
the return of any TIDS Performance Demonstration Letter of Credit provided by Project 
Co.  Project Co shall arrange with the Province’s Representative a reasonable opportunity 
for the Province’s Representative to meet with Project Co’s Representative to review the 
draft Payment Application and review such documentation as the Province’s 
Representative may request. 

(c) If the Province’s Representative identifies any deficiencies or inaccuracies in the 
Payment Application, the Province’s Representative shall notify Project Co of the 
Province’s calculation of any holdbacks or retentions from the TIDS Performance 
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Demonstration Completion Amount within five Business Days of the draft Payment 
Application being delivered pursuant to Section 1.4(b) of this Schedule.  

(d) Project Co shall cooperate with the Province’s Representative to reach agreement on the 
finalized Payment Application and the calculation of any holdbacks or retentions from 
the TIDS Performance Demonstration Completion Amount on or before the fifth 
Business Day following delivery of the Payment Application to the Province’s 
Representative pursuant to Section 1.4(b) of this Schedule.  

(e) The Province’s Representative shall approve the Payment Application as to the TIDS 
Performance Demonstration Completion Amount within five Business Days of the 
Payment Application agreed upon pursuant to Section 1.4(d) of this Schedule. 

(f) Without prejudice to Section 10.8 [Payment of Disputed Amounts], by no later than the 
tenth Business Day following approval of the Payment Application for the TIDS 
Performance Demonstration Completion Amount pursuant to Section 1.4(e) of this 
Schedule, the Province shall, subject to Section 1.4(g) of this Schedule, make payment to 
Project Co of the TIDS Performance Demonstration Completion Amount approved 
pursuant to Section 1.4(e) of this Schedule (or any portion thereof not replaced by a TIDS 
Performance Demonstration Letter of Credit) and/or, if applicable, return any TIDS 
Performance Demonstration Letter of Credit provided by Project Co. 

(g) If the TIDS Performance Demonstration Completion Date does not occur on or before the 
TIDS Performance Demonstration Completion Target Date: 

(i) Project Co shall at its cost: 

(A) use all reasonable efforts to achieve TIDS Performance Demonstration 
Completion as soon as possible; 

(B) comply with any and all instructions from the Province related to the 
achievement of TIDS Demonstration Completion, including instructions 
to carry out specified repairs and work, to replace parts instead of 
carrying out repairs, and/or to enlist the services of third- party 
consultants or contractors designated by the Province; 

(ii) the Province may, in its discretion upon notice to Project Co, directly retain the 
services of such contractors, consultants and suppliers (including contractors, 
consultants and suppliers that may already be retained by Project Co, such as 
Thales) as the Province determines are needed to achieve TIDS Performance 
Demonstration Completion, and Project Co will fully cooperate and not interfere 
with the Province or any such contractors, consultants and suppliers; and 

(iii) Project Co shall be responsible for all direct and indirect costs incurred by the 
Province, TransLink and/or BCRTC in connection with the efforts to achieve 
TIDS Performance Demonstration Completion after the TIDS Performance 
Completion Demonstration Target Date, and accordingly the Province shall be 
entitled: 
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(A) irrevocably to retain from the TIDS Performance Demonstration 
Completion Amount (or any portion thereof not replaced by an TIDS 
Performance Demonstration Letter of Credit); and/or 

(B) if an TIDS Performance Demonstration Letter of Credit has been 
provided by Project Co, to make a demand under such Letter of Credit; 

the aggregate amount of such costs.  Upon request from Project Co, the Province 
shall provide Project Co with copies of receipts and other documentation 
evidencing such costs. 

PART 2 
CALCULATION OF PROGRESS PAYMENTS 

2.1 Calculation of Progress Payments 

(a) Subject to Section 2.1(c) of this Schedule, the Progress Payment for each Payment Period 
shall be an amount equal to the total of the amounts described in Section 2.1(a)(i) and (ii) 
below: 

(i) the amount (the “Adjusted Progress Amount”) for Payment Period p, 
determined in accordance with the following formula: 

APAp = UPAp x AF 

where: 

APAp =  the Adjusted Progress Amount for Payment Period p 

UPAp =  the amount (the “Unadjusted Progress Amount”) that is the 
aggregate of all the Cost Item Progress Amounts (other than a 
Cost Item Progress Amount payable in respect of a Specified 
Cost Item) each of which is determined in accordance with 
Section 2.1(b) of this Schedule for Payment Period p.  

AF = the Adjustment Factor applicable to Payment Period p, 
determined as follows: 

(A) for each Payment Period p that occurs prior to the PP 
Transition Payment Period, shall be 0.10; 

(B) for each Payment Period p that occurs after the PP 
Transition Payment Period, shall be 1.0; and    

(C) for the Payment Period (the “PP Transition Payment 
Period”) during which the cumulative total of the 
Unadjusted Progress Amounts for all Payment Periods up 
to and including the PP Transition Payment Period, first 
exceeds $500 million, shall be 
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 p-1   p 

($500M – ∑ UPA) x 0.1 + (∑ UPA - $500M) 
   1  1 

 UPAp 

(ii) the aggregate of all the Cost Item Progress Amounts in respect of Specified Cost 
Items, each of which is determined in accordance with Section 2.1(b) of this 
Schedule to be payable in respect of Payment Period p.  

(b) Each Cost Item Progress Amount for Payment Period p shall be determined in 
accordance with the following formula: 

  CIPAp = CIAci × RCp% 

where: 

CIPAp =  the amount (the “Cost Item Progress Amount”) that is determined for 
Payment Period p for work completed during Payment Period p in 
respect of a Cost Item identified in the applicable Statement of Progress 
submitted by Project Co pursuant to Section 9.1 [Draw Requests for 
Progress Payments] of this Schedule 

CIAci = the Cost Item Amount allocated to that Cost Item in Appendix F 
[Progress Payment Principles]to this Schedule 

RCp%=  the percentage amount (the “Relevant Completion Percentage”) 
applicable to that Cost Item for Payment Period p, determined as the 
result obtained by subtracting: 

(i) the total progress, determined in accordance with Appendix F 
[Progress Measurement Principles] to this Schedule, made by 
Project Co (expressed as a percentage), during all Payment 
Periods up to and including the Payment Period that immediately 
precedes Payment Period p, toward completion of that Cost Item, 
as such progress has been certified in the certificate of the 
Independent Engineer attached to the Draw Request delivered 
pursuant to Section 9.1 [Draw Requests for Progress Payments] 
of this Schedule in respect of the Payment Period that 
immediately precedes Payment Period p; 

from: 

(ii) the total progress, determined in accordance with Appendix F 
[Progress Measurement Principles] to this Schedule, made by 
Project Co (expressed as a percentage), during all Payment 
Periods up to and including Payment Period p, toward 
completion of that Cost Item, as such progress has been certified 
in the certificate of the Independent Engineer attached to the 



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM  

- 9 - 
 

 

Draw Request delivered pursuant to Section 9.1 [Draw Requests 
for Progress Payments] of this Schedule in respect of Payment 
Period p. 

For certainty, the Relevant Completion Percentage may, in certain 
circumstances, be a negative amount (including, for example, if the 
progress toward completion of the applicable Cost Item, as certified in 
respect of one or more Payment Periods, is subsequently determined to 
have been over-stated). 

(c) The maximum aggregate amount payable by the Province in respect of Progress 
Payments pursuant to this Schedule shall be an amount equal to $1,275,863,133.51.  

PART 3 
HOLDBACKS 

3.1 Deficiency Holdback 

(a) Notwithstanding any other provision of this Agreement, and in addition to any other 
holdbacks provided for in this Agreement, the Province may retain out of the Substantial 
Completion Payment an amount equal to  

(i) 100% of the Agreed Remedy Cost for each Final Deficiency List Deficiency 
relating to the BSP ATC System which is the responsibility of Thales pursuant to 
the ATC Supply Contract; and 

(ii) 200% of the Agreed Remedy Cost of each other Final Deficiency List Deficiency  

(collectively, the “Deficiency Holdback”). 

(b) Following the end of each of the first three complete calendar months (commencing with 
the first complete calendar month) after the Substantial Completion Date has occurred, 
Project Co shall prepare, and deliver to the Province, a Payment Application in the 
applicable form set out in Appendix E [Forms] to this Schedule and accompanied by the 
documentation specified therein, requesting payment of amounts (“Deficiency Retention 
Amounts”) in respect of any Final Deficiency List Deficiencies that have been remedied, 
to the satisfaction of the Province, acting reasonably, during such month (or, in the case 
of the first such application, since the Substantial Completion Date).   

(c) By no later than the tenth Business Day following receipt of any Payment Application 
pursuant to Section 3.1(b) of this Schedule, the Province shall, subject to Section 3.1(d) 
of this Schedule, make payment to Project Co of the Deficiency Retention Amounts set 
out in such Payment Application from the Deficiency Holdback and/or, if applicable, 
permit the reduction in the amount of any Deficiency Letter of Credit by an amount equal 
to the Deficiency Retention Amounts and/or, if applicable, return any Deficiency Letter 
of Credit provided by Project Co. 

(d) If the Total Completion Date does not occur on or before the Total Completion Target 
Date: 



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM  

- 10 - 
 

 

(i) without prejudice to Section 3.1(b) of this Schedule, the Province shall be 
entitled irrevocably to retain any Deficiency Holdback not paid to Project Co in 
accordance with Section 3.1(b) of this Schedule (or any portion thereof not 
replaced by a Deficiency Letter of Credit) and/or, if a Deficiency Letter of Credit 
has been provided by Project Co, the Province shall be entitled to make a demand 
under any such Letter of Credit for the principal amount thereof; and 

(ii) in consideration for the making of such retention and/or demand by the Province, 
Project Co shall be released from its obligation to remedy any Final Deficiency 
List Deficiency that as at the Total Completion Target Date has not been 
remedied. 

(e) If this Agreement is terminated after the Substantial Completion Date but prior to the 
Total Completion Date, the Province shall be entitled irrevocably to retain any 
Deficiency Holdback not paid to Project Co in accordance with Section 3.1(c) of this 
Schedule (or any portion thereof not replaced by a Deficiency Letter of Credit) and/or, if 
a Deficiency Letter of Credit has been provided by Project Co, the Province shall be 
entitled to make a demand under any such Letter of Credit for the principal amount 
thereof, in each case to the extent of the amount of the Agreed Remedy Cost for the Final 
Deficiency List Deficiencies remaining at the time of such termination. 

3.2 Warranty Holdback 

(a) Notwithstanding any other provision of this Agreement, and in addition to any other 
holdbacks provided for in this Agreement, the Province may retain out of the Substantial 
Completion Payment an amount equal to 1% of the Contract Price (the “Warranty 
Holdback”). 

(b) Following the expiry of the General Project Work Defect Warranty Period, Project Co 
shall prepare, and deliver to the Province, a Payment Application in the applicable form 
set out in Appendix E [Forms] to this Schedule requesting payment of any portion of the 
Warranty Holdback not replaced by a Warranty Holdback Letter of Credit or, as the case 
may be, the Non-Default Warranty Holdback not replaced by the Non-Default Warranty 
Holdback Letter of Credit (less any amounts applied therefrom by the Province in 
accordance with Section 2.3(b) or 2.6(d) of Schedule 5 [Project Work Defects and 
Warranties]) and/or, if applicable, the return of any Warranty Holdback Letter of Credit 
or, as the case may be, Non-Default Warranty Holdback Letter of Credit provided by 
Project Co. 

(c) By not later than the tenth Business Day following receipt of the Payment Application 
pursuant to Section 3.2(b) of this Schedule, the Province shall make payment to Project 
Co of the Warranty Holdback (or the Non-Default Warranty Holdback, as the case may 
be) or any portion thereof not replaced by a Warranty Holdback Letter of Credit (or the 
Non-Default Warranty Holdback Letter of Credit, as the case may be)  (less any amounts 
applied therefrom by the Province in accordance with Section 2.3(b) or 2.6(d) of 
Schedule 5 [Project Work Defects and Warranties]) and/or, if applicable, return any 
Warranty Holdback Letter of Credit or Non-Default Warranty Holdback provided by 
Project Co. 
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3.3 Builders’ Lien Holdback 

(a) Notwithstanding any other provision of this Agreement, and in addition to any other 
holdbacks provided for in this Agreement, if the Substantial Completion Payment 
becomes due and payable on or before the date that is 55 days after the Substantial 
Completion Date the Province may retain out of the Substantial Completion Payment an 
amount equal to: 

(i)  $172,776,077.52, minus,  

(ii) an amount equal to 10% of the value of all Subcontracts in respect of  which, as 
at the Substantial Completion Date: 

(A) a certificate of completion has been issued in respect of the Subcontract 
to which the Subcontractor was a party in accordance with the Builders 
Lien Act, and 

(B) the holdback period established under section 8(1) of the Builders Lien 
Act has expired without any claims of lien being filed that arose under 
the Subcontract, 

(the “Builders Lien Holdback”). 

For greater certainty with respect to builders liens and the requirements of the 
Builders Lien Act: 

(C)  the Province shall not retain holdbacks under the Builders Lien Act from 
the Progress Payments and, other than the Builders Lien Holdback, no 
other builders lien holdback will be retained by the Province; 

(D) the Province will not have any responsibility to be the payment certifier 
under any contract related to Construction; 

(E)  Project Co will make all required builders lien holdbacks for the 
Subcontracts and Principal Contracts; and 

(F)  if it is determined that any builders lien holdback, other than the 
Builders Lien Holdback,  is required to be retained by the Province, then 
Project Co agrees that it will make all of its required holdbacks as agent 
for the Province. 

(b) The Province may retain from the Builders Lien Holdback, or draw on the Builders Lien 
Holdback Letter of Credit, from time to time any amounts required to satisfy any lien(s) 
filed with respect to the Project.   

(c) On or after the day that is 55 days after the Substantial Completion Date, Project Co shall 
prepare, and deliver to the Province, a Payment Application in the applicable form set out 
in Appendix E [Forms] to this Schedule requesting payment of any portion of the 
Builders Lien Holdback not replaced by a Builders Lien Holdback Letter of Credit (less 
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any amounts applied therefrom by the Province in accordance with Section 3.3(b) of this 
Schedule) and/or, if applicable, the return of any Builders Lien Holdback Letter of Credit 
provided by Project Co. 

(d) By not later than the tenth Business Day following receipt of the Payment Application 
pursuant to Section 3.3(c) of this Schedule, the Province shall make payment to Project 
Co of the Builders Lien Holdback or any portion thereof not replaced by a Builders Lien 
Holdback Letter of Credit (less any amounts applied therefrom by the Province in 
accordance with Section 3.3(b) of this Schedule) and/or, if applicable, return any Builders 
Lien Holdback Letter of Credit provided by Project Co. 

 

PART 4 
LETTERS OF CREDIT 

4.1 Option to Issue Letters of Credit 

At the option of Project Co, the amount that the Province is entitled to retain under Section 1.2(f) of this 
Schedule (or any portion thereof) may be replaced by a Letter of Credit that satisfies (in the discretion of 
the Province) the requirements specified in Appendix B [Form of Letter of Credit] to this Schedule (the 
“On-Time Performance Demonstration Letter of Credit” and/or the “TIDS Performance 
Demonstration Letter of Credit” and/or the “Builders Lien Holdback Letter of Credit” and/or the 
“Deficiency Holdback Letter of Credit” and/or the “Warranty Holdback Letter of Credit” and/or the 
“Non-Default Warranty Holdback Letter of Credit” as applicable) and which Letter(s) of Credit shall 
remain in full force and effect until the date that is: 

(a) in the case of the On-Time Performance Demonstration Letter of Credit and the TIDS 
Performance Demonstration Letter of Credit, 18 months after the Substantial Completion 
Date; 

(b) in the case of the Builders Lien Holdback Letter of Credit, 3 months after the Substantial 
Completion Date; 

(c) in the case of the Deficiency Holdback Letter of Credit, 6 months after the Substantial 
Completion Date;  

(d) in the case of the Warranty Holdback Letter of Credit, 26 months after the Substantial 
Completion Date; and 

(e) in the case of the Non-Default Warranty Holdback Letter of Credit,  26 months after the 
Termination Date. 

Notwithstanding any termination of this Agreement prior to such expiry date, but subject to any 
obligation of the Province to return such Letter(s) of Credit to Project Co prior to such expiry date) and, 
upon receipt of such Letter(s) of Credit, the Province shall pay to Project Co an amount equal to the 
retained amount that each such Letter of Credit is replacing. 
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4.2 Replacement Letters of Credit 

If: 

(a) Project Co fails to replace any Letter of Credit within ten Business Days after the 
downgrading of the institution issuing or confirming such Letter of Credit below the level 
specified in Appendix B [Form of Letter of Credit] to this Schedule; or 

(b) the institution issuing or confirming any Letter of Credit notifies the Province that such 
Letter of Credit will not be renewed in accordance with its terms and Project Co has not 
(by the date which is ten Business Days prior to the date of termination or expiry of such 
Letter of Credit) made arrangements satisfactory to the Province, in its discretion, that 
will result in such Letter of Credit being replaced with effect from the date of its 
termination or expiry with a Letter of Credit that satisfies (in the discretion of the 
Province) the requirements specified in Appendix B [Form of Letter of Credit] to this 
Schedule, 

the Province shall be entitled to make a demand for the full principal amount of such Letter of Credit and 
deposit the proceeds of such demand in an account in the name of the Province, in which event the 
Province shall thereafter be entitled to withdraw funds from such account in any circumstance in which 
the Province would otherwise have been entitled in accordance with this Agreement to make a demand 
under such Letter of Credit, provided that, if, at any time after the Province has made such a demand for 
the full principal amount of such Letter of Credit, Project Co delivers a replacement Letter of Credit to the 
Province that satisfies (in the discretion of the Province) the requirements specified in Appendix B [Form 
of Letter of Credit] of this Schedule, the Province shall pay Project Co the amount, as at the date of 
delivery of such replacement Letter of Credit, standing to the credit of such account (save that the 
Province shall be entitled to retain for its own account any interest that has accrued to such account). 

PART 5 
[NOT USED] 

DIVISION II 
PROJECT CO PAYMENTS TO PROVINCE 

PART 6 
PAYMENT OBLIGATIONS OF PROJECT CO 

6.1 Obligation to make Performance Incentive Payments 

(a) Project Co shall pay to the Province a Performance Incentive Payment in respect of each 
Payment Period any portion of which occurs during the period commencing on the 
Effective Date and ending on (and including) the Total Completion Date. 

(b) Subject to the provisions of this Schedule, each such Performance Incentive Payment 
shall be determined in accordance with Section 7.1 [Calculation of Performance Incentive 
Payments] of this Schedule.  
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(c) If any report delivered pursuant to Section 9.2 [Reports for Performance Incentive 
Payments and Delay Liquidated Damages] of this Schedule shows a net amount owing by 
Project Co to the Province then, without prejudice to Section 10.8 [Payment of Disputed 
Amounts], Project Co shall pay and remit to the Province such amount not later than the 
later of: 

(i) the last day of the Payment Period following the Payment Period (or part thereof, 
as the case may be) to which the said report relates; and 

(ii) the tenth Business Day after Project Co has delivered the said report. 

(d) If any report delivered pursuant to Section 9.2 [Reports for Performance Incentive 
Payments and Delay Liquidated Damages] of this Schedule shows a net amount owing by 
the Province to Project Co, it shall be accompanied by an invoice from Project Co to the 
Province in respect of such net amount (which invoice will separately identify any 
applicable taxes included in the calculation of such amount).  Without prejudice to 
Section 10.8 [Payment of Disputed Amounts] of this Agreement, the Province shall pay 
to Project Co the amount of any such invoice issued by Project Co not later than the later 
of: 

(i) the last day of the Payment Period following the Payment Period (or part thereof, 
as the case may be) to which the invoice relates; and 

(ii) the tenth Business Day after the Province has received both the said invoice and 
the said report (together with the work papers referred to in Section 9.2(b) of this 
Schedule) in respect of such Payment Period (or part thereof, as the case may be). 

6.2 Obligation to pay Liquidated Damages 

(a) Upon the occurrence of a Liquidated Damages Event, Project Co shall pay to the 
Province the Liquidated Damages payable in respect of such Liquidated Damages Event 
as set out in Appendix G [Liquidated Damages]. 

(b) The Province and Project Co acknowledge and agree that: 

(i) there will be substantial delays, costs and difficulties in determining the loss 
suffered by the Province if a Liquidated Damages Event occurs; 

(ii) the Liquidated Damages are not intended, nor shall they be construed, to be 
punitive but are a genuine pre-estimate and assessment, by mutual agreement, of 
the actual loss that will be suffered by the Province as a result of the occurrence 
of a Liquidated Damages Event, and are payable by Project Co as liquidated 
damages and not as a penalty; and 

(iii) the method of calculation of Liquidated Damages represents a fair and reasonable 
pre-estimate of the actual losses that will be suffered by the Province as a result 
of the occurrence of a Liquidated Damages Event. 
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(c) The payment of Liquidated Damages in accordance with this Schedule shall be the 
Province’s sole remedy for the occurrence of the applicable Liquidated Damages Event, 
provided that the payment of such Liquidated Damages shall not, and shall not be 
construed to: 

(i) limit the rights and remedies of the Province, or the liabilities of Project Co, that 
arise or may arise as a result of the occurrence of a Project Co Default referred to 
in Section 12.1(r) of this Agreement; nor 

(ii) relieve Project Co from the obligation to achieve Substantial Completion in 
accordance with this Agreement, or any liability arising from any failure to do so, 
other than any liability that would arise as a result of the occurrence of a 
Liquidated Damages Event (except for the payment of Liquidated Damages). 

(d) Section 10.4 [Province’s Right of Set-Off] of this Agreement shall apply to Project Co’s 
obligation to pay Liquidated Damages pursuant to this Schedule. 

PART 7 
CALCULATION OF PERFORMANCE INCENTIVE PAYMENTS 

7.1 Calculation of Performance Incentive Payments 

(a) The Performance Incentive Payment in respect of Payment Period p (or part of Payment 
Period p, as the case may be) in Contract Year n during the period described in Section 
6.1(a) of this Schedule shall be determined in accordance with the following formula:  

PIPpn = TMPpn + NCEPpn 

where: 

PIPpn = the Performance Incentive Payment in respect of Payment Period p (or 
part of Payment Period p, as the case may be) in Contract Year n during 
the period described in Section 6.1(a) of this Schedule 

TMPpn = the Traffic Management Payment payable in respect of Payment Period p 
(or part of Payment Period p, as the case may be) in Contract Year n 
during the period described in Section 6.1(a) of this Schedule, 
determined in accordance with Section 7.2 [Calculation of Traffic 
Management Payments] of this Schedule 

NCEPpn = the Non-Compliance Event Payment payable in respect of Payment 
Period p (or part of Payment Period p, as the case may be) in Contract 
Year n during the period described in Section 6.1(a) of this Schedule, 
determined in accordance with Section 7.3 [Calculation of Non-
Compliance Event Payments] of this Schedule 

(b) No Performance Incentive Payment, or part thereof, is payable in respect of a Non-
Compliance Disruption Event that is the direct result of: 
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(i) an Excluded Event;  

(ii) a Relief Event; or 

(iii) a Force Majeure Event. 

(c) Subject to the exclusions provided in Section 7.1(d) of this Schedule, the Performance 
Incentive Payments payable by Project Co will be limited to $20,000,000.00, on an 
aggregate basis. However, the limitation of liability provided in this Section 7.1(c), will 
not include Non-Compliance Event Payments arising from Non-Permitted 
SkyTrain/Canada Line Service Disruption Events, which are subject to the limitations of 
liability provided in Sections 7.3(f) and 7.3(g) of this Schedule. 

(d) The limitations of liability set out in Sections 7.1(c) and 7.3(g) of this Schedule shall not 
apply to Performance Incentive Payments or Non-Compliance Event Payments: 

(i) to the extent covered by proceeds of Required Insurance, or to the extent such 
Performance Incentive Payments would have been covered by proceeds of 
Required Insurance if such Required Insurance had been taken out and 
maintained in accordance with this Agreement; 

(ii) arising out of fraud, gross negligence, criminal conduct or intentional misconduct 
on the part of Project Co, any Principal Contractor or any Subcontractor; 

(iii) arising out of the abandonment of the Project by Project Co; or 

(iv) to the extent that the amount is paid by Project Co and subsequently recovered by 
Project Co from the Province or any third party (other than an entity providing 
the Required Insurance).   

7.2 Calculation of Traffic Management Payments  

(a) Subject to Sections 7.2(c), (d) and (e) of this Schedule, the amount of the Traffic 
Management Payment payable in respect of each Payment Period p (or part of Payment 
Period p, as the case may be) in Contract Year n in respect of which a Performance 
Incentive Payment is payable in accordance with Section 6.1 [Obligation to make 
Performance Incentive Payments] of this Schedule shall be determined in accordance 
with the following formula: 

TMPpn = 
∑
=

I

i 1 TrafficManagementAmounti 

where: 

I  = the number of Non-Permitted Traffic Disruption Events occurring 
in Payment Period p (or part of Payment Period p, as the case may 
be) in Contract Year n during the period described in Section 
6.1(a) of this Schedule 
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Traffic 
Management 
Amounti 

= the Traffic Management Amount in respect of Non-Permitted 
Traffic Disruption Event i, calculated in accordance with Section 
7.2(b) of this Schedule 

(b) The Traffic Management Amount in respect of Non-Permitted Traffic Disruption Event i 
shall be the aggregate of the Traffic Management Amounts for each Block affected by 
Non-Permitted Traffic Disruption Event i calculated in accordance with the following 
formula: 

TMAiB = LTDEi B× DTDEiB  × TDECiB   

where: 

TMAiB = the Traffic Management Amount for the affected Block 

LTDEiB = the aggregate number of lanes in the Block affected by Non-Permitted 
Traffic Disruption Event i  

DTDEiB  = the duration (in minutes, rounded up to the nearest minute) that Non-
Permitted Traffic Disruption Event i affected the Block 

TDECiB = $250 per minute, per lane (or $500 per minute, per lane for each minute 
that two or more lanes in the Block are affected at the same time) 

(c) If the occurrence of a Non-Permitted Traffic Disruption Event is first identified and 
reported by the Province and the Province, acting reasonably, considers that Project Co 
ought to have identified and reported the occurrence of the Non-Permitted Traffic 
Disruption Event before the Province did so, then the Traffic Management Amount in 
respect of that Non-Permitted Traffic Disruption Event shall be multiplied by two. 

(d) A Non-Permitted Traffic Disruption Event the occurrence of which spans portions of two 
or more Payment Periods shall be treated as a new Non-Permitted Traffic Disruption 
Event for each successive Payment Period or period, as the case may be, that commences 
while the Non-Permitted Traffic Disruption Event is continuing. 

(e) Despite anything else in this Section 7.2, and without limiting the generality of Section 
18.6 [Waiver], the Province expressly reserves the right to waive, reduce or defer the 
obligation to pay, any Traffic Management Amount otherwise payable pursuant to 
Section 7.2(a) of this Schedule in respect of a Non-Permitted Traffic Disruption Event, as 
such Traffic Management Amount is calculated in accordance with Section 7.2(b) of this 
Schedule, and the Province may do so in its sole and absolute discretion and without 
prejudice to any of its rights and remedies (whether pursuant to this Schedule or 
otherwise) in respect of any other Non-Permitted Traffic Disruption Event.  Any such 
waiver, reduction or deferral by the Province of any Traffic Management Amount shall 
only be effective if in writing signed by the Province, and shall not excuse Project Co 
from performing, nor otherwise affect Project Co’s obligation to perform, all of its 
obligations under this Agreement.  For certainty, no interest shall be payable by Project 
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Co in respect of any Traffic Management Amount that is deferred by the Province under 
this Section 7.2(e). 

7.3 Calculation of Non-Compliance Event Payments 

(a) At all times during the period described in Section 6.1(a) of this Schedule, the amount of 
the Non-Compliance Event Payment payable by Project Co in respect of each Payment 
Period p (or portion thereof, as the case may) in Contract Year n in respect of which a 
Performance Incentive Payment is payable in accordance with Section 6.1 [Obligation to 
make Performance Incentive Payments] of this Schedule shall be determined in 
accordance with the following formula:  

 
 D  D  
NCEPpn = ∑ NCEPPd  + ∑ NCEPd  

 d=1  d=1  

where: 

NCEPPd = the NCE (Points) Payment in respect of day d of Payment Period p (or part of Payment 
Period p, as the case may be) in Contract Year n, calculated as follows: 

$1,000 x [the greater of (i) (NCE Pointsd – 15) and (ii) 0] 

where: 

NCE Pointsd = the NCE Points Balance on day d 

NCEPd = the NCE (Cash) Payment in respect of day d of Payment Period p (or part of Payment 
Period p, as the case may be) in Contract Year n 

D = the number of days in Payment Period m (or part of Payment Period m, as the case may 
be) in Contract Year n 

(b) Despite anything else in this Section 7.3, and without limiting the generality of Section 
18.6 [Waiver], the Province expressly reserves the right to waive, reduce or defer the 
obligation to pay, all or any portion of any Non-Compliance Event Payment otherwise 
payable pursuant to Section 7.3(a) of this Schedule in respect of any Non-Compliance 
Event(s) or any Non-Compliance Disruption Event listed in Table 7.3, as such Non-
Compliance Event Payment (or portion thereof, as the case may be) is calculated in 
accordance with Section 7.3(a) of this Schedule, and the Province may do so in its sole 
and absolute discretion and without prejudice to any of its rights and remedies (whether 
pursuant to this Schedule or otherwise) in respect of any other Non-Compliance Event or 
Non-Compliance Disruption Event listed in Table 7.3.  Any such waiver, reduction or 
deferral by the Province of any Non-Compliance Event Payment (or portion thereof, as 
the case may be) shall only be effective if in writing signed by the Province, and shall not 
excuse Project Co from performing, nor otherwise affect Project Co’s obligation to 
perform, all of its obligations under this Agreement.  For certainty, no interest shall be 
payable by Project Co in respect of any Non-Compliance Event Payment that is deferred 
by the Province under this Section 7.3(b). 
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The NCE (Cash) Payments will be calculated in accordance with Table 7.3 – NCE (Cash) Payment 
Amounts: 

Table 7.3 – NCE (Cash) Payment Amounts 

Event Payment* 

Non-Permitted Pedestrian or Cyclist Disruption Event  per affected Pedestrian Facility or 
Cyclist Facility, per minute for each 
affected Block 

Non-Permitted Access Disruption Event  per affected Access per minute or 
part thereof 

Non-Permitted On-Street Parking Disruption Event per affected parking stall per minute 
or part thereof 

Non-Permitted On-Street Loading Disruption Event  per minute 

Non-Permitted Staff Parking Disruption Event per staff vehicle parked within a 
restricted area 

Non-Permitted Bus Disruption Event  per Bus per minute or part thereof 
(except that, if there is a Non-Permitted 
Traffic Disruption Event (resulting in 
payments under Section 7.2 of this 
Schedule), which is also a Non-Permitted 
Bus Disruption Event (resulting in 
payments under this Section 7.3), then 
Project Co will only be required to make 
payments in accordance with Section 7.2 
of this Schedule, and will not be required 
to make payments required under this 
Section 7.3 for the Non-Permitted Bus 
Disruption Event) 

Non-Permitted Construction Hours of Work Disruption Event  per hour (or part thereof) 

Non-Permitted SkyTrain/Canada Line Station Entrance 
Disruption Event 

 per minute 

Non-Permitted SkyTrain/Canada Line Service Disruption 
Event 

per Delay Minute  

Non-Permitted Use of Non Truck Route Event per event 

Non-Permitted Construction Noise Disruption Event  per minute (or part thereof without 
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Event Payment* 

pro-rating) 

Unfilled Key Individual position for more than 5 weeks See section 3.3(f) of Schedule 2 
[Representatives, Review Procedure and 
Consent Procedure]  

Failure to meet any milestone for the attainment of each 
Minimum Indigenous Contracts Requirement 

See section 1.5(b)(iii) of Schedule 22 
[Indigenous Requirements] 

*If the occurrence of a Non-Compliance Event or Non-Compliance Disruption Event listed in Table 7.3 is 
first identified and reported by the Province and the Province, acting reasonably, considers that Project Co 
ought to have identified and reported the occurrence of the Non-Compliance Event before the Province 
did so, then the payment in respect of that Non-Compliance Event will be multiplied by two. 

(c) A Non-Compliance Event or Non-Compliance Disruption Event listed in Table 7.3, the 
occurrence of which spans portions of two or more Payment Periods shall be treated as a 
new Non-Compliance Event or Non-Compliance Disruption Event, as applicable, for 
each successive Payment Period or period, as the case may be, that commences while the 
Non-Compliance Event or Non-Compliance Disruption Event, as applicable, is 
continuing. 

(d) A Non-Permitted Construction Noise Disruption Event which occurs during a Non 
Permitted Construction Hours of Work Event shall be treated as a separate Non-
Compliance Disruption Event from the Non-Permitted Construction Hours of Work 
Event.  In such event, the applicable noise levels during a Non-Permitted Construction 
Hours of Work Event shall be determined based on the permitted noise levels, as set out 
in, as applicable, Articles 20.2.1.3(b) or 20.2.1.3(d), Part 2 of Schedule 4, at the time 
when Project Co is undertaking the relevant construction activity. 

(e) Unless it disputes a report of BCRTC, or an equivalent report in connection with the 
Canada Line, within 10 Business Days of receipt of such report (which dispute shall be 
resolved in accordance with the Dispute Resolution Procedure), Project Co shall be 
bound by any determinations of BCRTC or ITBC, ProTrans or any other person duly 
appointed to carry out such functions with respect to the Canada Line, in accordance with 
the BCRTC Service Delay Allocation Methodology (which shall be modified as 
reasonably required to apply to the Canada Line) as to: 

(i) whether any delay, outage or disruption in or to the operation in passenger 
service of the Existing SkyTrain System, the Canada Line or the Integrated 
SkyTrain System, as applicable, was caused by Project Co or any person for 
whom Project Co is in law responsible; or 

(ii) the calculation of Delay Minutes allocated to any such delay caused by the 
Project Co or any person for whom Project Co is in law responsible.  

(f) The maximum aggregate Non-Compliance Event Payment payable by Project Co under 
this Section 7.3 in respect of Non-Permitted SkyTrain/Canada Line Service Disruption 
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Events which are solely and directly caused by Thales or any Subcontractor of Thales 
shall be 5% of the Contract Price (as defined in the ATC Supply Contract). 

(g) Subject to the exclusions provided in Section 7.1(d) of this Schedule, the Non-
Compliance Event Payments payable by Project Co for Non-Permitted SkyTrain/Canada 
Line Service Disruption Events not caused by Thales or any Subcontractor of Thales (as 
contemplated in Section 7.3(f) of this Schedule) will be limited to $10,000,000.00. For 
clarity, the limitation of liability provided in Section 7.1(c) of this Schedule, will not 
include Non-Compliance Event Payments arising from Non-Permitted SkyTrain/Canada 
Line Service Disruption Events.  

7.4 No Set Off re Performance Incentive Payments 

No amount that may from time to time be or become owing by the Province to Project Co under this 
Agreement may be set off against any amount payable by Project Co to the Province in respect of any 
obligation of Project Co to pay Performance Incentive Payments pursuant to this Schedule. 

DIVISION III 
GENERAL PROVISIONS 

PART 8 
NCE POINTS AND DEFAULT POINTS 

8.1 Assignment of NCE Points 

(a) Upon any occurrence of a Non-Compliance Event, whether such occurrence is first 
identified and reported to the other party by Project Co or the Province, NCE Points shall 
be assigned by the Province on the basis set out in Appendix D [Assignment of NCE 
Points] to this Schedule and in accordance with this Section 8.1 [Assignment of NCE 
Points]. NCE Points shall be reassigned, and further NCE Points shall be assigned, in 
accordance with Section 8.2 [Calculation of NCE Points Balance] of this Schedule. 

(b) If the occurrence of a Non-Compliance Event is first identified and reported by the 
Province and the Province, acting reasonably, considers that Project Co ought to have 
identified and reported the occurrence of the Non-Compliance Event before the Province 
did so, the Province may assign one additional NCE Point in respect of that Non-
Compliance Event. 

(c) If the Province first discovers a Nonconformity (other than a Non-Compliance Event) and 
issues a Nonconformity Report in respect thereof in accordance with Section 6.1 
[Nonconformity Report Process] of Schedule 7 [Quality Management], and the Province, 
acting reasonably, considers that Project Co ought to have discovered and issued a 
Nonconformity Report in respect of the Nonconformity before the Province did so, then, 
if pursuant to the provisions of Part 8 [NCE Points and Default Points] of this Schedule 
(other than this Section 8.1(c)), the Nonconformity:  

(i) would have but for its rectification, become a Non-Compliance Event, then the 
Province may assign one additional NCE Point in respect thereof; or  



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM  

- 22 - 
 

 

(ii) has not, or would not have, become a Non-Compliance Event, then the Province 
may assign one NCE Point in respect thereof. 

(d) No NCE Points shall be assigned by the Province in respect of a Non-Compliance Event 
that is the direct result of a Province Non-Excusable Event. 

(e) No NCE Points shall be assigned by the Province in respect of the occurrence of a Non-
Compliance Event that results in a NCE (Cash) Payment. 

(f) If, after the date of occurrence of a Non-Compliance Event (other than a Non-
Compliance Event that has been identified as a result of a traffic management audit 
process conducted pursuant to Section 4.8 [Traffic Management Auditing] of Schedule 7) 
or Nonconformity, such Non-Compliance Event or Nonconformity subsists for a period 
of 28 calendar days, then (in addition to any NCE Points assigned upon the initial 
occurrence of the Non-Compliance Event or Nonconformity) the applicable number of 
NCE Points shall thereupon again be assigned by the Province in respect of that Non-
Compliance Event or Nonconformity. 

For each successive 28 calendar day period that such Non-Compliance Event or 
Nonconformity subsists, the applicable number of NCE Points shall again be assigned by 
the Province in respect of that Non-Compliance Event or Nonconformity, so that the 
aggregate number of NCE Points outstanding in respect of that Non-Compliance Event or 
Nonconformity at any time shall be determined by application of the following formula: 

NCE Points outstanding     =  Points ×(1 + Compounding Periods) 
in respect of any subsisting  
Non-Compliance Event  
or Nonconformity 

where: 

Points = the number of NCE Points applicable to the Non-Compliance Event or 
Nonconformity, as assigned (or reassigned) by the Province on the basis set out in 
Appendix D [Assignment of NCE Points] to this Schedule and in accordance with 
Section 8.1 [Assignment of NCE Points] and Section 8.2 [Calculation of NCE Points 
Balance] (including in accordance with Section 8.1(b)) of this Schedule. 

Compounding Periods = the total number of successive 28 calendar day periods having 
elapsed since the date of initial occurrence of the Non-Compliance Event or 
Nonconformity, as at the date of determination of the number of NCE Points outstanding. 

(g) The Province expressly reserves the right to refrain from assigning (or reassigning) all or 
any portion of the NCE Points set out in Section 8.1 [Assignment of NCE Points], 
Section 8.2 [Calculation of NCE Points Balance], and Appendix D [Assignment of NCE 
Points] to this Schedule in respect of any Non-Compliance Event, Nonconformity, or 
Nonconformity Report, and the Province may do so without prejudice to any of its other 
available rights and remedies in respect of that Non-Compliance Event, Nonconformity, 
or Nonconformity Report, and without prejudice to its right to assign or reassign NCE 
Points, and to exercise any of its other available rights and remedies, in respect of any 
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other Non-Compliance Event, Nonconformity, or Nonconformity Report.  Any such 
refraining from assigning or reassigning any NCE Points by the Province shall not excuse 
Project Co from performing, nor otherwise affect Project Co’s obligation to perform, all 
of its obligations under this Agreement. 

(h) The Province shall notify Project Co of the assignment by the Province of any NCE 
Points pursuant to this Section 8.1, or the reassignment or assignment of any NCE Points 
pursuant to Section 8.2 [Calculation of NCE Points Balance] of this Schedule, promptly 
after such assignment. 

(i) Project Co shall be entitled to dispute the assignment or reassignment of any NCE Points 
only if: 

(i) the number of such NCE Points assigned by the Province pursuant to Section 
8.1(a) of this Schedule in respect of a Non-Compliance Event is greater than the 
number of NCE Points identified by Project Co in the relevant report delivered 
under Part 9 [Periodic Reports and Payment Applications] of this Schedule as 
being assignable in respect of that Non-Compliance Event or Nonconformity; or 

(ii) it is disputing the reasonableness of the Province’s determination pursuant to 
Sections 8.1(b) or 8.1(c) of this Schedule;  

(iii) where the Province reassigns or assigns NCE Points in accordance with Section 
8.2(a)(iv) of this Schedule, and Project Co asserts that the status of the 
Nonconformity Report was “closed” prior to the Correction Completion Target 
Date, and therefore NCE Points should not have been reassigned; and  

(iv) Project Co refers any such dispute referred to in Section 8.1(i)(i), (ii) or (iii) of 
this Schedule to the Dispute Resolution Procedure within 14 days after its receipt 
from the Province of notice of such assignment (and reassignment, if applicable).  
If Project Co does not refer the dispute to the Dispute Resolution Procedure 
within such 14-day period, Project Co shall be deemed to have accepted the 
Province’s assignment (and reassignment, if applicable) of the relevant NCE 
Points. 

(j) The assignment and reassignment of NCE Points as contemplated by this Section 8.1 and 
Section 8.2 [Calculation of NCE Points Balance] of this Schedule is in addition to and not 
in substitution for or to the exclusion of any other rights and remedies available to the 
Province under this Agreement or any of the other Project Documents or at law or in 
equity, and the Province may have recourse to any one or more of all of such rights and 
remedies, concurrently or successively, as it shall see fit, without prejudice to any of its 
other available rights and remedies. 

8.2 Calculation of NCE Points Balance 

(a) For purposes of Section 7.3 [Calculation of NCE Points Payments] of this Schedule: 

(i) Subject to Section 8.2(a)(iv), NCE Points that have been assigned pursuant to 
Section 8.1 [Assignment of NCE Points] of this Schedule (other than as a result 



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM  

- 24 - 
 

 

of a traffic management audit process conducted pursuant to Section 4.8 [Traffic 
Management Auditing] of Schedule 7) shall subsist for the duration of the period 
from the date of occurrence of the Non-Compliance Event or Nonconformity in 
respect of which such NCE Points have been assigned until the date on which the 
status of the Nonconformity Report in respect of such Non-Compliance Event or 
Nonconformity is changed to “pending” in accordance with Section 6.1 
[Nonconformity Reporting Process] of Schedule 7 (which period shall not, in any 
event, be less than one calendar day), whereupon such NCE Points shall be 
deducted from the then current NCE Points Balance; 

(ii) NCE Points that have been assigned pursuant to Section 8.1 [Assignment of NCE 
Points] of this Schedule as a result of a traffic management audit process 
conducted pursuant to Section 4.8 [Traffic Management Auditing] of Schedule 7 
shall:  

(A) subsist until 11:59 pm on the date of occurrence of the Non-Compliance 
Event in respect of which such NCE Points have been assigned (and shall 
be included in the calculation of the NCE Points Balance as at any time 
on that date after their assignment), whereupon such NCE Points shall be 
deducted from the then current NCE Points Balance, provided that the 
deficiencies identified in the traffic management audit have been 
rectified by 11:59 pm on the date of occurrence of the Non-Compliance 
Event; or 

(B) subsist until 11:59 pm on the date the deficiencies identified in the traffic 
management audit have been rectified (and for each day the traffic 
management-related Non-Compliance Event subsists, the applicable 
number of traffic management-related NCE Points assigned shall be 
doubled and included in the calculation of the NCE Points Balance as at 
any time on each date since their assignment), whereupon such NCE 
Points shall be deducted from the then current NCE Points Balance;  

(iii) for certainty, any NCE Points assigned or reassigned as contemplated in Section 
8.1 [Assignment of NCE Points] and this Section 8.2 shall be included in the 
calculation of the NCE Points Balance as at any time on the date of their 
assignment or reassignment and in the calculation of the NCE Points Balance as 
at any time on each day thereafter during such period until (and including) the 
date of their deduction from the NCE Points Balance in accordance with Section 
8.2(a)(i), (ii) or (iv), as the case may be, of this Schedule; and 

(iv) if NCE Points are deducted from the NCE Points Balance in accordance with 
Section 8.2(a)(i) of this Schedule, and the Quality Director has not changed the 
status of the Nonconformity Report to “closed” (in accordance with Section 
6.1(h) of Schedule 7) by the Correction Completion Target Date provided in the 
initial Nonconformity Report, then the greater of: 

(A) the NCE Points originally assigned in respect of the Non-Compliance 
Event or Nonconformity will be reassigned; and 
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(B) if the number of NCE points reassigned pursuant to Section 8.2(a)(iv)(A) 
of this Schedule is less than five (5), then additional NCE Points will be 
assigned to bring the total number of NCE Points reassigned and 
assigned in accordance with this Section 8.2(a)(iv)to five (5), 

and such NCE Points shall be included in the NCE Points Balance in accordance 
with Section 8.2(a)(iii) of this Schedule. The NCE Points reassigned and 
assigned in accordance with this Section 8.2(a)(iv) shall subsist in the NCE 
Points Balance from the day after the Correction Completion Target Date until 
(and including) the date on which the Quality Director changes the status of the 
initial Nonconformity Report, in respect of the Non-Compliance Event or 
Nonconformity, to “closed”, whereupon such NCE Points shall be deducted from 
the NCE Points Balance. 

(b) Where NCE Points are reassigned or assigned in accordance with Section 8.2(a)(iv) of 
this Schedule, Sections 8.1(f) and 8.1(h) of this Schedule shall apply to such reassigned 
and assigned NCE Points, as applicable.  

(c) Each of the Province and Project Co shall maintain a record of: 

(i) the aggregate number of NCE Points assigned and reassigned pursuant to Section 
8.1 [Assignment of NCE Points] and Section 8.2 [Calculation of NCE Points 
Balance] of this Schedule at any time during the period from the Effective Date 
until such time; and 

(ii) the aggregate number of NCE Points assigned and reassigned pursuant to Section 
8.1 [Assignment of NCE Points] and Section 8.2 [Calculation of NCE Points 
Balance] of this Schedule at any time during the period from the Effective Date 
until such time, which NCE Points are still outstanding as at such time as 
determined pursuant to Section 8.2(a) of this Schedule (the “NCE Points 
Balance”). 

8.3 Calculation of NCE Points (Default) Balance 

(a) For the purposes of Section 8.4 [Assignment of Default Points] of this Schedule, NCE 
Points that have been assigned pursuant to Section 8.1 [Assignment of NCE Points] or 
Section 8.2 [Calculation of NCE Points Balance] of this Schedule shall subsist for the 
duration of the period from the date of occurrence of the Non-Compliance Event or 
Nonconformity in respect of which such NCE Points have been assigned until the earlier 
of: 

(i) the date on which the Province assigns one or more Default Points in respect of 
such NCE Points pursuant to Section 8.4(a) of this Schedule; and 

(ii) the end of the Contract Year in which such NCE Points were assigned;  

whereupon such NCE Points shall be deducted from the then current NCE Points 
(Default) Balance. NCE Points reassigned in accordance with Section 8.2(a)(iv) of this 
Schedule will not count towards the NCE Points (Default) Balance. 
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(b) The Province shall maintain a record of the aggregate number of NCE Points assigned 
pursuant to Section 8.1 [Assignment of NCE Points] and Section 8.2 [Calculation of NCE 
Points Balance] of this Schedule at any time during the period from the commencement 
of the then current Contract Year until such time, which NCE Points are still outstanding 
as at such time as determined pursuant to Section 8.3(a) of this Schedule (the “NCE 
Points (Default) Balance”).  

8.4 Assignment of Default Points 

Default Points shall be assigned to Project Co on the basis set out in this Section 8.4. 

(a) For each 150 NCE Points assigned to Project Co during a Contract Year the Province 
shall assign to Project Co one Default Point.  Upon any such assignment of a Default 
Point, the then current NCE Points (Default) Balance shall be reduced by 150 NCE 
Points. 

(b) If Project Co fails to perform or observe any of its material obligations under this 
Agreement (other than its obligations referred to in Section 8.4(c) of this Schedule, but 
including Indigenous Requirements) then the Province may, in its discretion, assign to 
Project Co up to a maximum of 5 Default Points for each such failure. 

(c) If there occurs: 

(i) a Nonconformity which continues unremedied (as described in Section 6.3 
[Unremedied Nonconformity] of Schedule 7); 

(ii) a Nonconformity in respect of a Quality Audit of the Quality Management 
System, and such Nonconformity is not remedied within the required time set out 
in the relevant Nonconformity Report; 

(iii) a Nonconformity in respect of a Quality Audit of the Quality Management 
System that relates to a requirement in respect of which a Nonconformity has 
occurred previously (a “Repeat Nonconformity”), whether or not such Repeat 
Nonconformity is remedied; or 

(iv) a Nonconformity in respect of a non-permitted disruption to a Planned Event; 

then the Province may, in its discretion, assign to Project Co up to a maximum of 3 
Default Points for each such Nonconformity or Repeat Nonconformity, as the case may 
be. 

(d) Once assigned pursuant to this Section 8.4, Default Points shall subsist for the remainder 
of the Term (but, for the purposes of Section 8.4(e)(ii) of this Schedule, shall be in effect 
only for the period of three years from the date of their assignment).  

(e) The Province shall maintain a record of: 

(i) the aggregate number of Default Points assigned pursuant to this Section 8.4 at 
any time during the period from the Effective Date until such time; and 
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(ii) the aggregate number of Default Points assigned pursuant to this Section 8.4 at 
any time during the period from (but excluding) the date that is three years prior 
to such time until such time (the “Default Points Balance”). 

(f) The Province shall notify Project Co of the assignment of any Default Points pursuant to 
this Section 8.4 promptly after such assignment.  

(g) Project Co shall be entitled to dispute the assignment of any Default Point only if: 

(i) the number of such Default Points assigned by the Province in respect of any 
month is greater than the number of Default Points identified by Project Co in the 
relevant report delivered under Part 9 [Periodic Reports and Payment 
Applications] of this Schedule as being assignable in respect of that month; and  

(ii) Project Co refers such dispute to the Dispute Resolution Procedure within 14 
days after its receipt from the Province of notice of such assignment.  If Project 
Co does not refer the dispute to the Dispute Resolution Procedure within such 
14-day period, Project Co shall be deemed to have accepted the Province’s 
assignment of the relevant Default Points. 

(h) The Province’s right to assign Default Points as contemplated by this Section 8.4 is in 
addition to and not in substitution for or to the exclusion of any other rights and remedies 
available to the Province under this Agreement or any of the other Project Documents or 
at law or in equity, and the Province may have recourse to any one or more or all of such 
rights and remedies, concurrently or successively, as it shall see fit, without prejudice to 
any of its other available rights and remedies. 

PART 9 
PERIODIC REPORTS AND PAYMENT APPLICATIONS 

9.1 Draw Requests for Progress Payments 

(a) On or before two Business Days before the last day of each Payment Period, Project Co 
shall prepare and deliver to the Province’s Representative and the Independent Engineer, 
in Excel format, an initial statement of progress in respect of the current Payment Period, 
substantially in the form set out in Appendix C [Form of Statement of Progress] to this 
Schedule, duly completed in accordance with Appendix F [Progress Measurement 
Principles] of this Schedule (a “Statement of Progress”), and accompanied by work 
papers clearly setting forth the derivation of all  percentages and dollar amounts required 
by Appendix C [Form of Statement of Progress] to be included therein (including, for 
certainty, calculations (with written evidence from the Senior Lenders, where applicable) 
for determining amounts relating to the financing costs-related Cost Item). Prior to 
delivering a Draw Request to the Province’s Representative pursuant to Section 9.1(b) of 
this Schedule, Project Co shall arrange with the Province’s Representative and the 
Independent Engineer a reasonable opportunity for the Province’s Representative and the 
Independent Engineer jointly with Project Co to inspect the Project Work and review the 
Statement of Progress and to attend at the offices of Project Co to review such 
documentation as the Province’s Representative or the Independent Engineer may 
request. 
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(b) On the fifth Business Day following the last day of each Payment Period, Project Co shall 
prepare and deliver to the Province’s Representative a draw request substantially in the 
applicable form set out in Appendix E [Forms] to this Schedule, and a Statement of 
Progress duly certified by the Independent Engineer, acting reasonably, and in 
accordance with Section 10.8 [Payment of Disputed Amounts] of this Agreement) and 
accompanied by work papers clearly setting forth the derivation of the percentages and 
dollar amounts required by Appendix C to be included therein (including, for certainty, 
calculations (with written evidence from the Senior Lenders, where applicable) for 
determining amounts relating to the financing costs-related Cost Item), any adjustments 
to finalize the initial statement of progress in Section 9.1(a) of this Schedule, each for the 
Progress Payment for the portion of the Project Work progressed during the Payment 
Period then most recently ended and accompanied by the documentation specified therein 
(such draw request and certified Statement of Progress, together being a “Draw 
Request”). 

(c) The Draw Request shall set out Project Co’s calculation of each of the following (each 
stated separately, without duplication): 

(i) the Cost Item Progress Amount in respect of each relevant Cost Item in respect 
of such Payment Period (each such amount as set out in the applicable certified 
Statement of Progress comprising part of such Draw Request);  

(ii) the cumulative total progress made by Project Co, during all Payment Periods 
up to and including such Payment Period, toward completion of each relevant 
Cost Item, expressed as a percentage (each such percentage amount as set out in 
the applicable certified Statement of Progress comprising part of such Draw 
Request); 

(iii) the cumulative total progress made by Project Co, during all Payment Periods 
up to but excluding such Payment Period, toward completion of each relevant 
Cost Item, expressed as a percentage (each such percentage amount as set out in 
the applicable certified Statement of Progress comprising part of such Draw 
Request); 

(iv) the Relevant Completion Percentage applicable to each relevant Cost Item in 
respect of such Payment Period (each such percentage amount as set out in the 
applicable certified Statement of Progress comprising part of such Draw 
Request); 

(v) the Unadjusted Progress Amount in respect of such Payment Period; 

(vi) the Adjustment Factor applicable to such Payment Period; 

(vii) the Adjusted Progress Amount determined pursuant to Section 2.1(a)(i) of this 
Schedule in respect of such Payment Period; 

(viii) the Cost Item Progress Amount in respect of each Specified Cost Item, which 
amount is determined in accordance with Section 2.1(b) of this Schedule to be 
payable in respect of such Payment Period (each such amount as set out in the 
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applicable certified Statement of Progress comprising part of such Draw 
Request); 

(ix) the aggregate of all Cost Item Progress Amounts in respect of all Specified Cost 
Items, each of which is determined in accordance with Section 2.1(b) of this 
Schedule to be payable in respect of such Payment Period; 

(x) the total Progress Payment payable in respect of such Payment Period, 
determined pursuant to Section 2.1(a) of this Schedule; 

(xi) the aggregate of all amounts payable in respect of: 

(A) any additional or varied Project Work authorized or approved by a 
Change Certificate and performed by Project Co during such Payment 
Period; and  

(B) any Minor Works performed by Project Co pursuant to Section 1.2(a) of 
Schedule 11 [Changes] during such Payment Period; 

(xii) any applicable taxes payable in respect of any of the payments referred to above 
in this Section 9.1(c); 

(xiii) any adjustments to reflect over-payments and/or underpayments (each such 
adjustment stated separately) in respect of Progress Payments made by the 
Province during the period prior to such Payment Period (for which adjustment 
has not already been made, including by way of determination of a negative 
Relevant Completion Percentage applicable to any Cost Item); 

(xiv) any interest payable in respect of any amounts owed; and 

(xv) the net amount owing by the Province to Project Co or by Project Co to the 
Province in respect of the Province’s obligation to make Progress Payments 
pursuant to Section 1.1 [Obligation to make Progress Payments] of this 
Schedule and to make payment for additional or varied Project Work performed 
by Project Co pursuant to a Change Certificate issued pursuant to Part 2 
[Province Changes] of Schedule 11 or for Minor Works performed by Project 
Co pursuant to Section 1.2(a) of Schedule 11 [Changes]. 

(d) The Draw Request shall be accompanied by work papers clearly setting forth the 
derivation of the percentages and amounts set out therein in accordance with all 
applicable calculations specified in this Schedule.  Such work papers shall include all 
relevant reports, information and documentation (all in such form and content as is 
acceptable to the Province’s Representative) to support Project Co’s application 
contained in such Draw Request. 

(e) The Draw Request shall be accompanied by a statement of the amounts (if any) that the 
Senior Lenders have advanced or Project Co is intending to request, or has requested, that 
the Senior Lenders advance in respect of: 
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(i) Unadjusted Progress Amounts for the Payment Period to which the Draw 
Request relates;  

(ii) the cumulative total of all amounts advanced as referred to in Section 9.1(e)(i) of 
this Schedule for all Payment Periods up to but excluding such Payment Period; 
and 

(iii) the cumulative total of all amounts advanced as referred to in Section 9.1(e)(i) of 
this Schedule for all Payment Periods up to and including such Payment Period;  

(provided that, if the first proviso to Section 1.1(c)(ii) of this Schedule applied in respect 
of any Payment Period (including the Payment Period to which the Draw Request 
relates), such statement shall separately identify any funds received by Project Co as 
contemplated by Section 1.1(c)(ii)(C) of this Schedule to fund amounts as referred to in 
Section 9.1(e)(i) of this Schedule for such Payment Period); 

(f) The Draw Request shall be accompanied by a letter from the Workers’ Compensation 
Board which confirms that Project Co is in good standing with the Workers’ 
Compensation Board and that all required remittances and assessments required by the 
WCA have been made to a date which is no more than three Business Days prior to the 
date of the Draw Request. 

(g) The Draw Request shall be accompanied by a report on the status of the Project, which 
report shall include: 

(i) a description of (A) Project Co’s progress during the Payment Period to which 
the Draw Request relates, and (B) the major activities performed by Project Co 
during the Payment Period; and  

(ii) a look-ahead work plan for the three months following the Payment Period to 
which the Draw Request relates. 

(h) The Draw Request shall be accompanied by copies of all Reports which are specified or 
required to be submitted or updated on a monthly basis under this Agreement and the 
Project Requirements. 

(i) The Draw Request shall be accompanied by a copy of an updated and revised Works 
Schedule as provided in Section 1.3(a)(iii) of Schedule 3 [Project Schedule].  

(j) The Draw Request shall (subject to any exceptions set out in such Draw Request) 
constitute a representation and warranty by Project Co to the Province (the truth and 
accuracy of which representation and warranty shall be a condition precedent to the 
obligation of the Province to make any payment pursuant to the Draw Request, and 
which representation and warranty may, as to the payment of any Subcontractors as 
described in Section 9.1(h)(iv) below, be made in reliance on one or more statutory 
declarations of others) that: 

(i) the Project Work has progressed to the point indicated in the Draw Request; 
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(ii) the Cost Item Progress Amounts identified in the Draw Request have been 
properly incurred; 

(iii) the Project Work described in the Draw Request as having been done, has been 
done in accordance with Project Co’s obligations under this Agreement; 

(iv) all of the Principal Contractors, and to the best of the knowledge of Project Co, 
all of the Subcontractors have been paid in full up to the last Progress Payment 
received by Project Co, subject to holdbacks (including for amounts disputed in 
good faith) required or permitted by the Principal Contracts and the Subcontracts 
and the Builders Lien Act (British Columbia), if applicable; 

(v) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project 
Work; 

(vi) Project Co is entitled to payment in the amount requested; 

(vii) no Project Co Default has occurred which has not been either waived in writing 
by the Province or remedied to the satisfaction of the Province; and 

(viii) there has not been any material adverse change in Project Co’s ability to perform 
its obligations under this Agreement; 

(ix) to the best of Project Co’s knowledge, there has not been any materially adverse 
change in any Principal Contractor’s ability to perform its obligations under the 
applicable Principal Contract. 

(k) The Province's Representative shall identify any deficiencies or inaccuracies in the Draw 
Request and the amount affected thereby within five Business Days of the Draw Request 
being delivered pursuant to Section 9.1(b) of this Schedule, which amount shall be 
subject to Section 10.8 [Payment of Disputed Amounts] of this Agreement.  

(l) Project Co shall cooperate with the Province's Representative to reach agreement on a 
Draw Request on or before the fifth Business Day following delivery of the Draw 
Request to the Province’s Representative pursuant to Section 9.1(b) of this Schedule. 

(m) The Province's Representative shall approve the Draw Request as to amounts not in 
dispute within five Business Days of the Draw Request being delivered pursuant to 
Section 9.1(b) , and pay to Project Co such amounts not in dispute within the applicable 
time period specified in Section 1.1(c), of this Schedule. 

(n) The Draw Request, once agreed upon pursuant to Section 9.1(l) of this Schedule, shall 
not be amended except in writing signed by each of the parties.  

9.2 Reports for Performance Incentive Payments and Delay Liquidated Damages 

(a) Not later than 10 days after the last day of each Payment Period (or part thereof, as the 
case may be) in each Contract Year during the period described in Section 6.1(a) of this 
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Schedule, Project Co shall deliver to the Province’s Representative a written report 
setting out Project Co’s calculation of the payments payable by it in respect of that 
Payment Period (or part thereof, as the case may be) in accordance with Section 6.1 
[Obligation to make Performance Incentive Payments] and Section 6.2 [Obligation to pay 
Delay Liquidated Damages] of this Schedule.  Specifically, the report shall show Project 
Co’s calculation of each of the following (each stated separately):  

(i) any Performance Incentive Payment payable in respect of that Payment Period 
(or part thereof, as the case may be);  

(ii) any Traffic Management Payment payable in respect of that Payment Period (or 
part thereof, as the case may be); 

(iii) any Non-Compliance Event Payment payable in respect of that Payment Period 
(or part thereof, as the case may be); 

(iv) any Delay Liquidated Damages payable in respect of that Payment Period (or 
part thereof, as the case may be); 

(v) any NCE Points assignable to Project Co in respect of each Non-Compliance 
Event occurring during that Payment Period (or part thereof, as the case may be) 
(which shall be the number of NCE Points set out in Appendix D [Assignment of 
NCE Points] to this Schedule in respect of such Non-Compliance Event), and the 
total of all such NCE Points; 

(vi) the NCE Points Balance as at the end of each day of that Payment Period (or part 
thereof, as the case may be); 

(vii) the NCE Points (Default) Balance as at the end of each day of that Payment 
Period (or part thereof, as the case may be);  

(viii) the total of all Default Points assignable to Project Co during that Payment 
Period (or part thereof, as the case may be) (which shall be the aggregate Default 
Points assignable to Project Co in accordance with Section 8.4 [Assignment of 
Default Points] of this Schedule); 

(ix) the Default Points Balance as at the end of each day of that Payment Period (or 
part thereof, as the case may be); 

(x) any applicable taxes payable in respect of any of the payments referred to in 
paragraphs (i) through (iv) above in respect of that Payment Period (or part 
thereof, as the case may be); 

(xi) any adjustments to reflect over-payments and/or underpayments (each such 
adjustment stated separately) in respect of Performance Incentive Payments made 
by Project Co during the period prior to that Payment Period (for which 
adjustment has not already been made); 

(xii) any interest payable in respect of any amounts owed; and 
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(xiii) the net amount owing by Project Co to the Province or by the Province to Project 
Co in respect of Project Co’s obligation to make Performance Incentive 
Payments  and pay Delay Liquidated Damages pursuant to Section 6.1 
[Obligation to make Performance Incentive Payments] and 6.2 [Obligation to pay 
Delay Liquidated Damages], respectively, of this Schedule. 

(b) A report delivered pursuant to this Section 9.2 shall be accompanied by work papers 
clearly setting forth the derivation of the amounts set out therein in accordance with all 
applicable calculations specified in this Schedule.  Such work papers shall include all 
relevant reports, information and documentation (all in such form and content as is 
acceptable to the Province’s Representative) to support Project Co’s calculation of the 
relevant Performance Incentive Payment and Delay Liquidated Damages, as applicable.   

(c) Project Co’s obligation to deliver a written report pursuant to this Section 9.2 shall not 
affect Project Co’s obligation to deliver any other written report pursuant to any other 
section of this Part 9. 

9.3 Province can issue Reports and Invoices 

If Project Co fails to deliver any report or invoice within the time period required pursuant to this 
Schedule, the Province may itself prepare and deliver to Project Co such report or invoice.  Any such 
report or invoice delivered pursuant to this Section 9.3 shall be accompanied by work papers clearly 
setting forth the derivation of the amounts set out therein in accordance with all applicable calculations 
specified in this Schedule. 

9.4 Quarterly Forecast of Progress Payments 

Not later than 10 days after the first day of each Fiscal Quarter (or part thereof, as the case may be) (the 
“Current Fiscal Quarter”) during the period from the Effective Date until the Total Completion Date, 
Project Co shall deliver to the Province’s Representative a forecast of: 

(a) the cumulative total of all Progress Payments to be paid in respect of the Current Fiscal 
Quarter; 

(b) the cumulative total of all Progress Payments to be paid in respect of all Fiscal Quarters 
(or part thereof, as the case may be), if any, remaining in the then-current Fiscal Year 
after the Current Fiscal Quarter; and 

(c) the cumulative total of all Progress Payments to be paid in respect of each Fiscal Year (or 
part thereof) following the then-current Fiscal Year and commencing before the later of 
(i) the Total Completion Target Date and (ii) the Total Completion Date.   

PART 10 
PAYMENTS BY PROVINCE IN EVENT OF NON-PAYMENT UNDER BCIB AGREEMENTS 

10.1 Payments by Province in the Event of Non-payment under BCIB-Agreements and Set-off 
Rights 

(a) If the Province pays any amount that:  
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(i) Project Co has not paid by the applicable date stipulated by the BCIB-Contractor 
Agreement; or  

(ii) a Principal Contractor or Subcontractor, as the case may be, has not paid by the 
applicable date stipulated by the relevant BCIB-Contractor Agreement; 

then the Province shall promptly thereafter deliver to Project Co an invoice for: 

(iii) any amount(s) so paid; plus  

(iv) an administrative fee calculated as the amount that is the greater of: 

(A) two percent (2%) of the amount(s) so paid; and 

(B) five thousand ($5,000) dollars. 

(b) Without prejudice to Section 10.8 [Payment of Disputed Amounts] of this Agreement, 
Project Co shall pay and remit to the Province, by not later than ten (10) Business Days 
after the Province has delivered such an invoice to Project Co, the amount of the invoice.  
If Project Co has not paid the invoice within ten (10) Business Days after the Province 
has delivered the same to Project Co, then the Province may, at any time thereafter, set 
off against any future payments due from the Province to Project Co under this 
Agreement the amount of such invoice. 



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM 

 

 

 

APPENDIX A  
[NOT USED] 

 



BROADWAY SUBWAY PROJECT  Commercial in Confidence 
PROJECT AGREEMENT  EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM 

 

 

 

APPENDIX B  
FORM OF LETTER OF CREDIT 

[NTD: Letters of Credit are to be issued or confirmed by one of the following, in each case as 
acceptable to the Province: 
 
(a) a Canadian chartered bank with offices in Vancouver, or any other domestic Canadian 

bank or financial institution with offices in Vancouver, and in any such case whose long 
term debt has a credit rating of not less than A (Standard & Poors), A2 (Moody’s Investors 
Service Inc.) or A (Dominion Bond Rating Service); or 

 
(b) a financial institution that is not a domestic Canadian financial institution whose sovereign 

country’s debt rating is not less than AA (Standard & Poors), Aa2 (Moody’s Investors 
Service Inc.) or AA (Dominion Bond Rating Service), provided that the Province may 
accept a sovereign country’s debt rating of AA- (Standard & Poors), Aa3 (Moody’s 
Investors Service Inc.) or AA (low) (Dominion Bond Rating Service) if the financial 
institution’s long term debt has a credit rating of not less than A (Standard & Poors), A2 
(Moody’s Investors Service Inc.) or A (Dominion Bond Rating Service), 

 
and the issuing or confirming institution must meet these minimum credit ratings at all times 
during the validity period of the Letter of Credit.  If such credit rating agencies publish differing 
credit ratings for the same financial institution or sovereign country, the lowest credit rating of any 
of the credit rating agencies shall apply for the purposes of the foregoing.  Any Letter of Credit 
shall be callable at the issuing or confirming institution’s counter in Vancouver. 

This form of Letter of Credit shall be amended appropriately for use as: 
(a) the On-Time Performance Demonstration Letter of Credit, which shall have a final 

Expiry Date 18 months after the Substantial Completion Date; 
(b) the TIDS Performance Demonstration Letter of Credit, which shall have a final Expiry 

Date 18 months after the Substantial Completion Date; 
(c) the Builders Lien Letter of Credit, which shall have a final Expiry Date 3 months after 

the Substantial Completion Date; 
(d) the Warranty Holdback Letter of Credit or the Non-Default Warranty Holdback Letter 

of Credit, which shall have a final Expiry Date 26 months after the Substantial 
Completion Date;  

(e) the Deficiency Holdback Letter of Credit, which shall have a final Expiry Date 6 months 
after the Substantial Completion Date;  

(f) the Initial Financing Letter of Credit, which shall have a final Expiry Date one year 
after the Effective Date; and 

(g) the Replacement Financing Letter of Credit, which shall have a final Expiry Date one 
year after the Effective Date.] 

[Name and address of Issuing Bank in Vancouver, BC] 

[Date of issue] 

PROVINCE OF BRITISH COLUMBIA 
[insert appropriate address] 
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[Attention] 

(the “Beneficiary”) 

Re: Project Agreement dated • between the Beneficiary and [Name of Project Co] (the “Applicant”) in 
respect of the Broadway Subway Project 

By order of our client, the Applicant, we hereby issue our Irrevocable Standby Letter of Credit No. _____ 
(this “Standby Letter of Credit”) in an amount not to exceed in the aggregate CAD$• to the Beneficiary, 
effective immediately and expiring on [Fixed and determinable date] (the “Expiry Date”).   

We, [Name of Issuing Bank] (the “Issuing Bank”), at our offices shown above in Vancouver, British 
Columbia, Canada (the “Offices”), shall immediately pay to you under this Standby Letter of Credit any 
amount or amounts claimed, not to exceed in the aggregate CAD$•, upon presentation of a sight draft, 
appropriately completed, in the form of Annex 1 hereto (the “Sight Draft”) being made upon us at our 
counter during normal business hours accompanied by the original of this Standby Letter of Credit and 
any amendments hereto.  

Partial and multiple drawings are permitted. 

If the Holder’s Sight Draft, appropriately completed and the original of this Standby Letter of Credit and 
any amendments hereto are received by us at the Offices on or before the Expiry Date, we shall honour 
without enquiring whether you have a legitimate claim between yourself and the Applicant. 

After the Expiry Date has elapsed, no draw shall be honoured by us save to any Sight Draft presented by 
the Holder according to the requirements of this Standby Letter of Credit prior to the Expiry Date. 

All banking charges are for the account of the Applicant. 

It is a condition of this Standby Letter of Credit that it shall be deemed automatically extended from year 
to year for successive one year periods from the Expiry Date (each anniversary of the Expiry Date thus 
becoming the new “Expiry Date”), but not beyond     , unless we notify the 
Holder in writing at least 60 days prior to the then applicable Expiry Date that we irrevocably elect not to 
consider this Standby Letter of Credit renewed for such further period.  Such notice must be sent by 
registered mail or courier, each with proof of delivery, to the Holder at the address set forth above or such 
other address designated by the Holder from time to time.  [NTD:  Delete this paragraph for the 
Deficiency Holdback Letter of Credit and Builders Lien Letter of Credit. For all other Letters of 
Credit, the Letter of Credit must be for a term of not less than one year, with automatic annual 
renewal unless the issuing or confirming institution advises otherwise as specified herein and 
subject to the final Expiry Date.] 

IT IS A CONDITION OF THIS STANDBY LETTER OF CREDIT THAT IT IS TRANSFERABLE 
AND MAY BE TRANSFERRED IN ITS ENTIRETY, BUT NOT IN PART, AND MAY BE 
SUCCESSIVELY TRANSFERRED BY THE THEN CURRENT HOLDER TO A TRANSFEREE.  
TRANSFER OF THIS STANDBY LETTER OF CREDIT TO SUCH TRANSFEREE SHALL BE 
EFFECTED UPON PRESENTATION TO US AT THE OFFICES OF THE ORIGINAL OF THIS 
STANDBY LETTER OF CREDIT AND ANY AMENDMENTS HERETO ACCOMPANIED BY A 
REQUEST DESIGNATING THE TRANSFEREE IN THE FORM ATTACHED HERETO AS ANNEX 
2 APPROPRIATELY COMPLETED.  All future amendments under this Standby Letter of Credit are to 
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be advised directly to the transferee without the consent of, or notice to, any prior Holder and all future 
correspondence and notifications in respect of this Standby Letter of Credit are to be sent to the transferee 
and not to any prior Holder. 

In this Standby Letter of Credit, “Holder” means either (i) if no transfer has occurred, the Beneficiary or 
(ii) if a transfer has occurred, the last transferee under the above provision. 

DOCUMENTS SHALL BE PRESENTED AT OUR ADDRESS MENTIONED ABOVE OR AT THE 
[NAME AND ADDRESS OF ISSUING BANK] ON OR BEFORE THE EXPIRY DATE. 

This Standby Letter of Credit is subject to and governed by International Standby Practices ISP98 of 
International Chamber of Commerce publication no. 590. 

All matters not covered by ISP98 shall be interpreted and governed by the laws of British Columbia and 
the federal laws of Canada applicable therein.  The parties irrevocably attorn to the exclusive jurisdiction 
of the courts of British Columbia.  The number of this Letter of Credit must be quoted on all documents 
required hereby. 

• 
 
Per:   
 Authorized Signatory 

• 
 
Per:   
 Authorized Signatory 
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SIGHT DRAFT 

To: [Name of Issuing Bank] 
 [Address of Offices] 

Re:  [• name of Issuing Bank]'s Standby Letter of Credit No. [•] dated [•] (the “Standby 
Letter of Credit”) issued in favour of Her Majesty the Queen in Right of the Province of 
British Columbia on behalf of [•] (the “Applicant”) 

We refer to the Standby Letter of Credit. Terms defined in the Standby Letter of Credit have the same 
meaning when used in this Sight Draft. 

We hereby request payment of CAD$[•] ([•] Canadian Dollars). 

Payment should be made to the following account: 

Name: [•] 
Account Number: [•] 
Bank: [•] 

We hereby confirm that the undersigned is entitled to present the Standby Letter of Credit for payment in 
accordance with the terms and conditions of the Project Agreement between the Beneficiary and the 
Applicant in respect of the Broadway Subway Project. 

Yours truly, 
[• Name of Holder] 
 
 
By: ________________________ 
 Authorized Signatory 
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REQUEST DESIGNATING THE TRANSFEREE 

To: [Name of Issuing Bank] 
[Address of Offices] 

Re:  [• name of Issuing Bank]'s Standby Letter of Credit No. [•] dated [•] (the “Standby 
Letter of Credit”) issued in favour of the Province of British Columbia on behalf of [•] 
(the “Applicant”) 

We refer to the Standby Letter of Credit. Terms defined in the Standby Letter of Credit have the same 
meaning when used in this Request Designating the Transferee. 

The undersigned Holder demands transfer of drawing rights in their entirety including our rights to 
demand further payment, reduction, cancellation, and transfer under the Standby Letter of Credit and 
rights to give or withhold consent to any pending or future amendment or cancellation in the amount of 
CAD $• to the following transferee: 

[Name of Transferee] 
[Full Address of Transferee] 

We enclose herewith the original Standby Letter of Credit together with any amendments thereto for your 
endorsement purposes.  The transfer will be issued in accordance with the terms of the Standby Letter of 
Credit. 

We understand that the transferee, from and after its issuance date, will have all of Holder’s rights that are 
supported by the Standby Letter of Credit. We further state that there are no outstanding demands by us 
for any other transfer or for any payment, or for any reduction or cancellation under the Standby Letter of 
Credit.  We agree to make no such demands or requests while this demand is outstanding. 

This request to transfer is subject to Rules 6.01 to 6.05 of International Standby Practices ISP98 of 
International Chamber of Commerce publication no. 590. 

We certify that the below signatories are genuine and that they have the authority to sign on behalf of the 
Holder. 

[• Name of Holder] 
 
 
By:       
 Authorized Signatory 

 

 





































BROADWAY SUBWAY PROJECT Commercial in Confidence 
PROJECT AGREEMENT EXECUTION COPY 
SCHEDULE 10:  PAYMENT AND PERFORMANCE MECHANISM  

 

- 18 - 

 

 

Adjusted Progress Amount  

 

1 Unadjusted Progress Amount (total amount of column G of Table C1)     

2 Adjustment Factor *           

3 Adjusted Progress Amount          

Total Progress Payment 

4 Adjusted Progress Amount (per 3 above)        

5 Aggregate of Cost Item Progress Amounts in respect of  
Specified Cost Items (total amount of column G of Table C2)        _ 

6 Total Progress Payments           

* include the calculation of the Adjustment Factor for the PP Transition Payment Period (if applicable) here:  

 

[Project Co Representative’s signature] 

Certified Correct: 

[Independent Engineer’s signature] 
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APPENDIX E  
FORMS 

FORM [10A]: DRAW REQUEST 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA  
[Address] 

Attention: • 

Facsimile No.: • 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in 
Right of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Draw Request under Section 9.1 [Draw Requests for Progress Payments] of Schedule 10 
to the Agreement for the Payment Period beginning • and ending • (the “Relevant 
Payment Period”)  

  

1. This letter, including the Statement of Progress and other documentation attached hereto, 
constitutes a Draw Request pursuant to Section 9.1 [Draw Requests for Progress Payments] of 
Schedule 10 for a Progress Payment.  Capitalized terms used and not defined in this Draw 
Request have the meanings given to them in the Agreement and references to Sections and 
Schedules are to Sections of and Schedules to the Agreement.  

Calculation of Progress Payment  

[NTD: The references to the Limited Notice to Proceed apply in respect of the first Payment Period 
only and should be deleted when not applicable.] 

2. Project Co hereby applies for a Progress Payment in the amount of $• for the portion of the 
Project Work progressed during the Relevant Payment Period [and under the Limited Notice to 
Proceed]. 

3. Project Co hereby confirms that the Progress Payment for the Relevant Payment Period is 
calculated by reference to the following [and the Limited Notice to Proceed]: 

(i) the Unadjusted Progress Amount in respect of the Relevant Payment Period: $• 
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(ii) the Adjustment Factor applicable to the Relevant Payment Period: •% 

(iii) the Adjusted Progress Amount determined pursuant to Section 2.1(a)(i) of Schedule 10 in 
respect of the Relevant Payment Period: $• 

(iv) the aggregate of all Cost Item Progress Amounts in respect of all Specified Cost Items, 
each of which is determined in accordance with Section 2.1(b) of Schedule 10 to be 
payable in respect of the Relevant Payment Period: $• 

(v) the total Progress Payment payable in respect of the Relevant Payment Period, 
determined pursuant to Section 2.1(a) of Schedule 10: $• 

(vi) the applicable taxes payable in respect of any of the payments referred to above: $• 

[NTD: list breakdown of tax calculations] 

(vii) the following adjustments to reflect over-payments and/or underpayments (each such 
adjustment stated separately) in respect of Progress Payments made by the Province 
during the period prior to the Relevant Payment Period (for which adjustment has not 
already been made, including by way of determination of a negative Relevant 
Completion Percentage applicable to any Cost Item):  

[NTD: list each adjustment, and the applicable dollar value] 

(viii) interest payable in respect of any amounts owed, as described above:  

 [NTD: list each relevant amount, as described above, and the applicable amount of 
interest payable] 

(ix) the net amount owing by the Province to Project Co, or by Project Co to the Province, as 
at the end of the Relevant Payment Period in respect of the Province’s obligation to make 
Progress Payments pursuant to Section 1.1 [Obligation to make Progress Payments] of 
Schedule 10: $• 

Claim for payment for additional or varied Project Work and Minor Works 

4. Project Co hereby applies for payment for the following amount in respect of any additional or 
varied Project Work performed by Project Co pursuant to a Change Certificate issued pursuant to 
Part 2 [Province Changes] of Schedule 11 or for Minor Works performed by Project Co pursuant 
to Section 1.2(a) of Schedule 11 [Changes]: 

 the total amount payable in respect of any additional or varied Project Work authorized or 
approved by a Change Certificate and performed by Project Co during the Relevant 
Payment Period:   $•  

 the total amount payable in respect of any Minor Works performed by Project Co 
pursuant to Section 1.2(a) of Schedule 11 [Changes] during the Relevant Payment 
Period:  $•  
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(iii) the applicable taxes payable in respect of the payment referred to above: $•  

[NTD: list breakdown of tax calculations] 

 interest payable in respect of any amounts owed, as described above: 

[NTD:  list each relevant amount, as described above, and the applicable amount of 
interest payable] 

(v) the net amount owing by the Province to Project Co, or by Project Co to the Province, as 
at the end of the Relevant Payment Period in respect of the Province’s obligation to pay 
for additional or varied Project Work and for Minor Works, in each case pursuant to 
Schedule 11 [Changes]. 

Net Amount Claimed 

5. The final net amount payable by the Province to Project Co, or payable by Project Co to the 
Province, as the case may be, pursuant to this Draw Request (being the aggregate of the amounts 
set out in paragraphs 3(ix) and 4(v) above) is: $• 

Representations and Warranties 

6. As of the date hereof but subject to any exceptions set out in Attachment A hereto, and as to the 
payment of Subcontractors as described in paragraph (iv) below, partly or wholly in reliance on 
statutory declarations of others, Project Co hereby represents, warrants and certifies to the 
Province that: 

(i) the Project Work has progressed to the point indicated in this Draw Request; 

(ii) the Cost Item Progress Amounts identified in this Draw Request have been properly 
incurred in accordance with Appendix F [Progress Measurement Principles] to Schedule 
10; 

(iii) the Project Work described in this Draw Request as having been done, has been done in 
accordance with Project Co’s obligations under the Agreement; 

(iv) all of the Principal Contractors, and to the best of the knowledge of Project Co, all 
Subcontractors,  have been paid in full up to the last Progress Payment received by 
Project Co, subject to holdbacks (including for amounts disputed in good faith) required 
or permitted by the Principal Contracts and Subcontracts and the Builders Lien Act 
(British Columbia), if applicable; 

(v) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(vi) Project Co is entitled to payment in the amount requested; 
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(vii) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(viii) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(ix) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract.  

Attachments 

7. Attached hereto is the Statement of Progress, as certified by the Independent Engineer, in respect 
of the Relevant Payment Period, together with working papers clearly setting forth the derivation 
of the percentages and amounts set out therein. 

8. Attached hereto are working papers clearly setting forth the derivation of the percentages and 
amounts set out herein (to the extent the same are not already set forth in the working papers 
attached to the Statement of Progress) in accordance with all applicable calculations specified or 
referred to in Section 2.1 [Calculation of Progress Payments] of Schedule 10, Part 2 [Province 
Changes] of Schedule 11 or Part 1 [Minor Works] of Schedule 11. 

9. Attached hereto is a statement of the amounts, (if any), determined in accordance with Section 9.1 
(e) of Schedule 10 that the Senior Lenders have advanced or Project Co is intending to request, or 
has requested, that the Senior Lenders advance in respect of: 

(i) Unadjusted Progress Amounts for the Relevant Payment Period;  

(ii) the cumulative total of all amounts advanced as referred to in Section 9.1(e)(i) of 
Schedule 10 for all Payment Periods up to but excluding the Relevant Payment Period; 
and 

(iii) the cumulative total of all amounts advanced as referred to in Section 9.1(e)(i) of 
Schedule 10 for all Payment Periods up to and including the Relevant Payment Period; 

(provided that, if the first proviso to Section 1.1(c)(ii) of Schedule 10 applied in respect of any 
Payment Period (including the Payment Period to which the Draw Request relates), such 
statement shall separately identify any funds received by Project Co as contemplated by Section 
1.1(c)(ii)(C) of Schedule 10 to fund amounts as referred to in Section 9.1(e)(i) of Schedule 10 for 
such Payment Period). 

10. Attached hereto is a statutory declaration in the form attached as Appendix E, Form 10H [Form 
of Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. [Note: Not required to be attached to Draw 
Request for first Payment Period – where this applies, note “not attached”] 

11. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
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and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Draw Request. 

12. Attached hereto is a report on the status of the Project, including (i) a description of (A) Project 
Co’s progress during the Relevant Payment Period, and (B) the major activities performed by 
Project Co during the Relevant Payment Period; and (ii) a look-ahead work plan for the three 
months following the Relevant Payment Period.  
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This Draw Request is made subject to and in accordance with the terms and conditions of the Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:       
Name: 
Title: Project Co Representative  
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10B]: SUBSTANTIAL COMPLETION PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 1.2 [Obligation to make Substantial Completion 
Payment] of Schedule 10 to the Agreement 

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 1.2(b) of Schedule 10 for payment of the Substantial Completion Payment. 
Capitalized terms used and not defined in this Payment Application have the meanings given to 
them in the Agreement and references to Sections and Schedules are to Sections of and Schedules 
to the Agreement.  

Calculation of Substantial Completion Payment 

2. Project Co hereby applies for payment in the amount of $•, being the Substantial Completion 
Payment of $•, less an amount of $• representing the aggregate amount that the Province is 
entitled to retain pursuant to Section 1.2(f) of Schedule 10, calculated as follows: 

Substantial Completion Payment:  $• 

less: the On-Time Performance Demonstration Completion Amount:  $[30,000,000] 

less: the TIDS Performance Demonstration Amount:  $[10,000,000] 

less: the Builders Lien Holdback:  $• 

less: the Deficiency Holdback:  $• 

less: the Warranty Holdback:  $• 
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Net amount payable in respect of the Province’s obligation to make the Substantial Completion 
Payment pursuant to Section 1.2 [Obligation to make Substantial Completion Payment] of 
Schedule 10:  $• 

Representations and Warranties 

3. As of the date hereof but subject to any exceptions which are set out in Attachment A hereto, and 
as to the payment of Subcontractors as described in paragraph (iv) below, partly or wholly in 
reliance on statutory declarations of others, Project Co hereby represents, warrants and certifies to 
the Province that:  

(i) Substantial Completion has been achieved;  

(ii) the amount claimed in this Payment Application has been calculated in accordance with 
Section 1.2 [Obligation to make Substantial Completion Payment] of Schedule 10 and 
other relevant provisions of the Agreement; 

(iii) all of the Principal Contractors and Subcontractors have been paid in full up to the last 
Progress Payment received by Project Co, subject to holdbacks (including for amounts 
disputed in good faith) required or permitted by the Principal Contracts and Subcontracts 
and the Builders Lien Act (British Columbia), if applicable; 

(iv) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(v) Project Co is entitled to payment in the amount requested; 

(vi) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(vii) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(viii) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

4. Attached hereto are working papers clearly setting forth the derivation of the amounts set out 
herein in accordance with all applicable calculations specified or referred to in Section 1.2 
[Obligation to make Substantial Completion Payment] of Schedule 10, including, if applicable: 

(a) an estimate of the costs for remedying any Final Deficiency List Deficiency in respect of 
which the Agreed Remedy Cost has not previously been agreed by the Province and 
Project Co in accordance with the Dispute Resolution Procedure; and 
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(b) the calculation of the Builders Lien Holdback if  Project Co has applied for a reduction of 
such amount in accordance with Section 3.3 of Schedule 10, including: 

(i) complete copies of certificates of substantial completion issued pursuant to the 
Builders Lien Act for each Subcontract which was certified complete prior to the 
Substantial Completion Date and in respect of which the holdback period 
established under Section 8(1) of the Builders Lien Act expired without any 
claims of lien being filed as at the Substantial Completion Date; and 

(ii) the value of each such Subcontract. 

5. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10G [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

6. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 

7. Attached hereto is the Certificate of Substantial Completion, duly completed and executed by the 
Independent Certifier. 

8. Attached hereto is a copy of the Final Deficiency List, which list has been certified by the 
Independent Certifier, in accordance with Section 4.1.2.6(b) of Part 3 [Design and Certification 
Procedure] of Schedule 4. 

This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:   
Name: 
Title: Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10C]: ON-TIME PERFORMANCE DEMONSTRATION PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 1.3 [Obligation to pay On-Time Performance 
Demonstration Completion Amount] of Schedule 10 to the Agreement 

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 1.3(b) of Schedule 10 for payment of the On-Time Performance 
Demonstration Completion Amount. Capitalized terms used and not defined in this Payment 
Application have the meanings given to them in the Agreement and references to Sections and 
Schedules are to Sections of and Schedules to the Agreement.  

Calculation of Payment Applied For 

2. Project Co hereby applies for payment in the amount of $•, being the On-Time Performance 
Demonstration Completion Amount of $30,000,000, less an amount of $• representing the 
amount that the Province is entitled to retain pursuant to Section 1.3(g) of Schedule 10, calculated 
as follows: 

On-Time Performance Demonstration Completion Amount:  $30,000,000 

Net amount payable in respect of the Province’s obligation to pay the On-Time Performance 
Demonstration Completion Amount pursuant to Section 1.3 [Obligation to pay On-Time 
Performance Demonstration Completion Amount] of Schedule 10:  $• 
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Representations and Warranties 

3. As of the date hereof but subject to any exceptions which are set out in Attachment A hereto, and 
as to the payment of Subcontractors as described in paragraph (iv) below, partly or wholly in 
reliance on statutory declarations of others, Project Co hereby represents, warrants and certifies to 
the Province that: 

(i) the amount claimed in this Payment Application has been calculated in accordance with 
Section 1.3(a) [Obligation to pay On-Time Performance Demonstration Completion 
Amount] of Schedule 10 and other relevant provisions of the Agreement; 

(ii) all of the Principal Contractors, and to the best of the knowledge of Project Co, all 
Subcontractors, have been paid in full up to the last Progress Payment received by Project 
Co, subject to holdbacks (including for amounts disputed in good faith) required or 
permit by the Principal Contracts and Subcontracts and the Builders Lien Act (British 
Columbia), if applicable; 

(iii) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(iv) Project Co is entitled to payment in the amount requested; 

(v) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(vi) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(vii) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

4. Attached hereto are working papers clearly setting forth the derivation of the amounts set out 
herein in accordance with all applicable calculations specified or referred to in Section 1.3 
[Obligation to pay On-Time Performance Demonstration Completion Amount] of Schedule 10. 

5. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10G [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

6. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 
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This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:   
Name: 
Title: Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10D]: TIDS PERFORMANCE DEMONSTRATION COMPLETION AMOUNT 
PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 1.4 [Obligation to pay TIDS Performance 
Demonstration Completion Amount] of Schedule 10 to the Agreement  

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 1.4(b) of Schedule 10 for payment of the TIDS Performance Demonstration 
Completion Amount. Capitalized terms used and not defined in this Payment Application have 
the meanings given to them in the Agreement and references to Sections and Schedules are to 
Sections of and Schedules to the Agreement.  

Calculation of Payment Applied For 

2. Project Co hereby applies for payment in the amount of $•, being the TIDS Performance 
Demonstration Completion Payment of $10,000,000, less an amount of $• representing the 
amount that the Province is entitled to retain pursuant to Section 1.4(g), calculated as follows: 

TIDS Performance Demonstration Completion Amount:  $10,000,000  

Net amount payable in respect of the Province’s obligation to pay the TIDS Performance 
Demonstration Completion Amount pursuant to Section 1.4 [Obligation to pay TIDS 
Performance Demonstration Completion Amount] of Schedule 10:  $• 

Representations and Warranties 

3. As of the date hereof but subject to any exceptions which are set out in Attachment A hereto, and 
as to the payment of Subcontractors as described in paragraph (iv) below, partly of wholly in 
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reliance on statutory declarations of others, Project Co hereby represents, warrants and certifies to 
the Province that:  

(i) the amount claimed in this Payment Application has been calculated in accordance with 
Section 1.4 [Obligation to pay TIDS Performance Demonstration Completion Amount] 
of Schedule 10 and other relevant provisions of the Agreement; 

(ii) all of the Principal Contractors, and to the best of the knowledge of Project Co, all 
Subcontractors , have been paid in full up to the last Progress Payment received by 
Project Co, subject to holdbacks (including for amounts disputed in good faith) required 
or permitted by the Principal Contracts and Subcontracts and the Builders Lien Act 
(British Columbia), if applicable; 

(iii) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(iv) Project Co is entitled to payment in the amount requested; 

(v) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(vi) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(vii) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

4. Attached hereto are working papers clearly setting forth the derivation of the amounts set out 
herein in accordance with all applicable calculations specified or referred to in Section 1.4 
[Obligation to pay TIDS Performance Demonstration Completion Amount] of Schedule 10. 

5. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10H [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

6. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 

This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 
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PROJECT CO: 

• 
 
By:   
Name: 
Title: Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10E]: DEFICIENCY HOLDBACK PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 3.1 [Deficiency Holdback] of Schedule 10 to the 
Agreement for the month ending • (the “Relevant Period”). 

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 3.1(c) of Schedule 10 for payment of a Deficiency Retention Amount. 
Capitalized terms used and not defined in this Payment Application have the meanings given to 
them in the Agreement and references to Sections and Schedules are to Sections of and Schedules 
to the Agreement.  

Calculation of Payment Applied For 

2. Project Co hereby applies for 

[payment in the amount of $•, being the amount in respect of those Final Deficiency List 
Deficiencies that have been remedied to the satisfaction of the Province during the Relevant 
Period] 

[reduction in the amount of the Deficiency Holdback Letter of Credit by $•, being the 
amount in respect of those Final Deficiency List Deficiencies that have been remedied to the 
satisfaction of the Province during the Relevant Period] 

[return of the Deficiency Holdback Letter of Credit in respect of those Final Deficiency List 
Deficiencies that have been remedied to the satisfaction of the Province during the Relevant 
Period] 

[NTD: inapplicable language to be deleted] 
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(iv) all of the Principal Contractors, and to the best of the knowledge of Project Co, all 
Subcontractors have been paid in full up to the last Progress Payment received by Project 
Co, subject to holdbacks (including for amounts disputed in good faith) required or 
permitted by the Principal Contracts and Subcontracts and the Builders Lien Act (British 
Columbia), if applicable; 

(v) except to the extent communication by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(vi) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(vii) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(viii) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

4. Attached hereto is a copy of the Final Deficiency List, which has been initialled by the Province’s 
Representative to confirm which Final Deficiency List Deficiencies have been satisfactorily 
completed during the Relevant Period. [NTD: inapplicable language to be deleted] 

5. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10H [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

6. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 

This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:   
Name: 
Title: Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10F]: WARRANTY HOLDBACK OR NON-DEFAULT WARRANTY HOLDBACK 
PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 3.2 [Warranty Holdback] of Schedule 10 to the 
Agreement 

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 3.2 [Warranty Holdback] of Schedule 10 for payment of the Warranty 
Holdback [or the Non-Default Warranty Holdback]. Capitalized terms used and not defined in 
this Payment Application have the meanings given to them in the Agreement and references to 
Sections and Schedules are to Sections of and Schedules to the Agreement.  

Calculation of Payment Applied For 

2. Project Co hereby applies for: 

[payment in the amount of $• , being the amount of the Warranty Holdback, [or the Non-
Default Warranty Holdback] or the portion thereof not replaced by a Letter of Credit, less 
any amounts applied therefrom by the Province in accordance with Section 2.3(b) or 
Section 2.6(d) of Schedule 5 to the Agreement] 

[return of the Warranty Holdback Letter of Credit or Non-Default Warranty Letter of 
Credit] 

[NTD: inapplicable language to be deleted]. 
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Representations and Warranties 

3. As of the date hereof (being a date following the expiry of the General Project Work Defect 
Warranty Period) but subject to any exceptions which are set out in Attachment A hereto, and as 
to the payment of Subcontractors as described in paragraph (iv) below, partly or wholly in 
reliance on statutory declarations of others, Project Co hereby represents, warrants and certifies to 
the Province that:  

(i) the amount which is the subject of this Payment Application has been calculated in 
accordance with the requirements of Section 3.2 of Schedule 10 and other relevant 
provisions of the Agreement; 

(ii) Project Co is entitled to [payment in the amount requested] [return of the 
Warranty/Non-Default Holdback Letter of Credit]; [NTD: inapplicable language to 
be deleted] 

(iii) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(iv) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(v) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(vi) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

1. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10H [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

2. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 
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This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:   
Name: 
Title:  Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM 10[G]: BUILDERS LIEN HOLDBACK PAYMENT APPLICATION 

[TO BE PRINTED ON PROJECT CO LETTERHEAD] 

[Date] 

HER MAJESTY THE QUEEN  
IN RIGHT OF THE  
PROVINCE OF BRITISH COLUMBIA 
[Address] 

Attention: • 

Facsimile No.: • 

Dear Sirs and Mesdames: 

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section 3.3 [Builders Lien Holdback] of Schedule 10 to the 
Agreement  

  

1. This letter, including the documentation attached hereto, constitutes the Payment Application 
pursuant to Section 3.2 [Builders Lien Holdback] of Schedule 10 for payment of the Builders 
Lien Holdback. Capitalized terms used and not defined in this Payment Application have the 
meanings given to them in the Agreement and references to Sections and Schedules are to 
Sections of and Schedules to the Agreement.  

Calculation of Payment Applied For 

2. Project Co hereby applies for: 

[payment in the amount of $• , being the amount of the Builders Lien Holdback, or the 
portion thereof not replaced by a Letter of Credit, less any amounts applied therefrom by 
the Province in accordance with Section 3.3(b) of Schedule 10 to the Agreement] 

[return of the Builders Lien Holdback Letter of Credit] 

[NTD: inapplicable language to be deleted]. 

Representations and Warranties 

3. As of the date hereof (being a date not less than 55 days after the Substantial Completion Date) 
but subject to any exceptions which are set out in Attachment A hereto, and as to the payment of 
Subcontractors as described in paragraph (iv) below, partly or wholly in reliance on statutory 
declarations of others.  Project Co hereby represents, warrants and certifies to the Province that:  
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(i) the amount which is the subject of this Payment Application has been calculated in 
accordance with the requirements of Section 3.3 of Schedule 10 and other relevant 
provisions of the Agreement; 

(ii) Project Co is entitled to [payment in the amount requested] [return of the Builders 
Lien Holdback Letter of Credit]; [NTD: inapplicable language to be deleted] 

(iii) except to the extent communicated by Project Co to the Province in writing, no 
Encumbrance exists with respect to or as a result of or in relation to the Project Work; 

(iv) no Project Co Default has occurred which has not been either waived in writing by the 
Province or remedied to the satisfaction of the Province;  

(v) there has not been any material adverse change in Project Co’s ability to perform its 
obligations under the Agreement; and 

(vi) to the best of Project Co’s knowledge, there has not been any materially adverse change 
in any Principal Contractor’s or Subcontractor’s ability to perform its obligations under 
the applicable Principal Contract or Subcontract. 

Attachments 

1. Attached hereto is a statutory declaration in the form attached at Appendix E, Form 10H [Form of 
Statutory Declaration in Support of Payment Application] of Schedule 10 which confirms 
compliance by Project Co with the Builders Lien Act. 

2. Attached hereto is the letter from the Workers’ Compensation Board which confirms that Project 
Co is in good standing with the Workers’ Compensation Board and that all required remittances 
and assessments required by the WCA have been made to a date which is no more than three 
Business Days prior to the date of this Payment Application. 

This Payment Application is made subject to and in accordance with the terms and conditions of the 
Agreement. 

EXECUTED AND DELIVERED as of the date first written above. 

 

PROJECT CO: 

• 
 
By:   
Name: 
Title:  Project Co Representative 
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Attachment A 

[NTD: list any exceptions to representations and warranties] 
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FORM [10H]: STATUTORY DECLARATION IN SUPPORT OF  

PAYMENT APPLICATION  

Re: Project Agreement dated as of the Effective Date (as amended, modified, supplemented 
and restated from time to time, the “Agreement”) among Her Majesty the Queen in right 
of the Province of British Columbia (the “Province”) and • (“Project Co”) 

And Re: Payment Application under Section [•] of Schedule 10 to the Agreement for • [describe 
relevant payment] 

  

Capitalized terms used and not defined herein shall have the meanings given to them in the Agreement 
and references to Sections and Schedules are to Sections of and Schedules to the Agreement. 

I solemnly declare that, as of the date of this statutory declaration, I am • [senior officer] of Project Co, 
and as such have authority to bind Project Co and have personal knowledge of the fact that, or have relied 
on one or more statutory declarations of others to establish that: 

1. all of the Principal Contractors, and to the best of the knowledge of Project Co, all Subcontractors 
have been paid in full up to the payment of the last Progress Payment in accordance with Section 
1.1 of Schedule 10 to the Agreement, subject to holdbacks (including for amounts disputed in 
good faith) required or permitted by the Principal Contracts and Subcontracts and the Builders 
Lien Act (British Columbia). 

2. Project Co is in full compliance with the Builders Lien Act (British Columbia) and the WCA. 

3. [NTD:  If Project Co has applied to reduce the amount of  the Builders Lien Holdback 
retained by the Province at Substantial Completion in accordance with section 3.3(a) of 
Schedule 10, include the following: 

Attached as Exhibit 1 to this Statutory Declaration are true and complete copies of 
certificates of substantial completion issued pursuant to the Builders Lien Act for each 
Subcontract which was certified complete prior to the Substantial Completion Date and in 
respect of which the holdback period established under Section 8(1) of the Builders Lien Act 
expired without any claims of lien being filed as at the Substantial Completion Date.]  

4. All accounts for labour, services, materials, equipment and overhead which have been incurred 
directly by Project Co in the performance of the Project Work pursuant to the Agreement, have 
been paid in full up to and including the payment of the last Progress Payment in accordance with 
Section 1.1 of Schedule 10 to the Agreement. 

I make this solemn declaration conscientiously believing it to be true, and knowing that it is of the same 
force and effect as if made under oath. 
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DECLARED BEFORE ME    
at Vancouver, British Columbia,  
on this ___ day of __________, in the year_____. 
 
 
       
A Commissioner for taking Affidavits for British 
Columbia 

 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

   
Name: 
Title: 
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APPENDIX F 
PROGRESS MEASUREMENT PRINCIPLES 

Cost Items 
• All Cost Items other than Specified Cost Items are identified in Column B of Table F-1 as set out below.  
• All Specified Cost Items are identified in Column B of Table F-2 as set out below.  

Descriptions 
• Column C of each of Tables F-1 and F-2 set out below provides a summary description of the work included within each Cost Item. It is 

not intended that such description be a comprehensive and exhaustive statement of the Project Work to be carried out by Project Co nor 
that such description describes the means or methods to be used by Project Co in undertaking the Project Work or any part thereof. 

• For certainty, any element of Project Work not referred to expressly in any such description in column C of each of Tables F-1 and F-2 
set out below, shall be deemed to be included in the relevant Cost Item. 

• If the parties disagree as to which Cost Item includes a particular element of Project Work not referred to expressly in any such Cost 
Item description, then the determination of the Independent Engineer shall be final and binding on the parties. 

Progress Measurement 
• Column D of each of Tables F-1 and F-2 set out below sets out the principles that shall be used by Project Co, the Province and the 

Independent Engineer to calculate total progress (calculated as a percentage) made by Project Co toward completion of a Cost Item for 
the purpose of determining the Relevant Completion Percentage for that Cost Item for each Payment Period.  The Statement of Progress 
included in the Draw Request in respect of each Payment Period, to be submitted by Project Co in accordance with Section 9.1 [Draw 
Requests for Progress Payments] of Schedule 10, shall be completed in accordance with these principles. 

• Specified Cost Items shall be considered to be 100% complete based on the principles included in Column D of Table F-2.  Prior to 
100% completion of a Specified Cost Item, the total progress of that Specified Cost Item shall be deemed to be 0%.   

• If the Province, acting reasonably, determines that any particular progress measurement rule set out in Table F-1 or Table F-2 below for 
determining the progress made by Project Co toward completion of a Cost Item results in an inaccurate calculation of Project Co’s 
actual progress in that regard, then the Province may revise such progress measurement rule.  

• Any partial Payment Period shall be considered to be a complete Payment Period when calculating the total number of Payment 
Periods. 

• Each Progress Measurement defined as agreed to by the Province shall be an assessment of the percentage of the amount of work 
completed, compared to the total amount of work required to complete the Payment Milestone, as agreed to by the Province on review 
of the Payment Application by Project Co. 
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APPENDIX G 

LIQUIDATED DAMAGES 

1. Delay Liquidated Damages 

(a) If the Substantial Completion Date does not occur on or before the Substantial 
Completion Target Date, subject to Section 1(b) of this Schedule, Project Co shall pay to 
the Province liquidated damages (“Delay Liquidated Damages”) in an amount equal to 
$71,000 for each day (or part thereof; for certainty, without pro-rating) from (but 
excluding) the Substantial Completion Target Date until (and including) the Substantial 
Completion Date. 

(b) The maximum amount of Delay Liquidated Damages payable by Project Co shall be 
$26,000,000. 

(c) Delay Liquidated Damages shall accrue on a daily basis and be payable by Project Co to 
the Province on Friday of each week or portion thereof in respect of which Delay 
Liquidated Damages accrue (whether or not the Province has issued an invoice or 
demand therefor, except that, if requested by Project Co, the Province shall issue an 
invoice therefor as soon as reasonably practicable after the receipt of such request).  

 




